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vs. Sidney Bean Charles, et ah, etc. 3

In the District Court for the District of Alaska,

Division Number One, at »Juneau

Civil Action No. 7031-A

UNITED PRESS ASSOCIATIONS, a Corpora-

tion,

Plaintiff,

vs.

SIDNEY DEAN CHARLES, PAUL S.

CHARLES and PATRICIA CHARLES, and

the PIONEER PRINTING COMPANY, a

Corporation,

Defendants.

COMPLAINT

1. Plaintiff is a corporation duly organized and

existing under and by virtue of the laws of the

State of New York, with its principal place of busi-

ness located in New York Cit}^ New York, and is

engaged in the business of accumulating and dis-

seminating news reports via automatic teletype,

telegraph, telephone and other agencies, to a large

number of radio statious aud newspapers through-

out the United States.

2. Defendant Sidney Dean Charles was, on or

about Juue 30, 1945, the editor and publisher of the

Alaska Fishing News at Ketchikan, Alaska, a news-

paper owned by a partnership called the Alaska

Fishing News consisting of Sidney Dean Charles,

Paul S. Charles and Patricia Charles as partners.

Defendant Pioneer Printing Company, Inc., is an
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Alaska corporation, incorporated on or about April

12, 1948, and is the owner and publisher of the

Ketchikan Daily News of Ketchikan, Alaska, this

newspaper being the successor to the Alaska Fish-

ing News.

3. Plaintiff says that the complaint is for money

due under a contract in writing.

4. On or about June 30, 1945, plaintiff and de-

fendant Sidney Dean Charles (the latter on behalf

of the said partnership, the Alaska Fishing News)

entered into a certain agreement in writing by the

terms and conditions of which plaintiff agreed to

furnish its Regular News Report to defendants for

use in publishing defendants' newspaper for a term

of three years beginning September 1, 1945, for

which news service defendants agreed to pay plain-

tiff the sum of $38.17 per week, payable weekly in

advance. Subsequent to the date of the execution

of said agreement, certain modifications thereto

were made by mutual agreement between the parties

thereto, and pursuant to paragraph Second of said

agreement certain rate increases were made. Such

agreement, the modifications thereof and all written

documents pertaining to such modifications and

such rate increases are attached hereto, marked

Exhibit A and made a part hereof. By virtue of

the renewal provisions of paragraph Eighth of said

agreement and the said modifications contained in

Exhibit A, the term of said agreement, as so modi-

fied, was extended to continue until September 27,

\



vs. Sidney Dean Charles, et ah, etc. 5

1962. The documents comprising Exhibit A are

hereinafter referred to as the "said agreement."

5. Plaintiff says that it has at all times duly

performed all the terms and conditions of said

agreement on its paii: to be performed and that at

all times it was ready, willing and able to complete

performance of said agreement, and to comply with

all the terms and conditions thereof, but has been

prevented from so doing by the wrongful and will-

ful failure and refusal of defendants to pay for

said news services and to carry out and perform

their part of said agreement, although requested to

do so by plaintiff.

6. Defendants accepted and ]^aid for a ])ortion

of said news service supplied to them by plaintiff

inider the terms of said agreement, ])ut on or about

Fel)ruary 14, 1954, repudiated said agreement.

7. By reason of such wrongful and willful

breach by defendants of the terms of said agree-

ment, plaintiff has been and is now prevented from

delivering and furnishing said news service to de-

fendants for the entire term of said agreement, and

plaintiff says that it would have, but for such

wrongful and willful breach by defendants, been

entitled to receive a profit of $21,489.57, represent-

ing the difference between the aggregate amomit

plaintiff would have been entitled to receive under

said agreement and the costs to plaintiff* of furnish-

ing said news service to defendants during the term

thereof.
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8. Defendant Pioneer Printing Company, Inc

has incurred joint and several liability, along wit"

the other defendants, for plaintiff's claim hereii

by reason of the former's acceptance of a portio:

of said news service supplied to it by plaintiff.

Wherefore, plaintitf demands judgment againg

the defendants Sidney Dean Charles, Paul ^

Charles, Patricia Charles and the Pioneer Printin

Company, Inc., jointly and severally, in the sum o

$21,489.57, together with interest at the rate of si:

per cent per annum on each unpaid weekly install

ment on the date that it would have become due, am

together with the costs of this suit and an attorney'

fee for plaintiff.

/s/ JOHN H. DIMOND,
Attornev for Plaintiff.

EXHIBIT A

Agreement

Made this Thirtieth day of June, 1945, at Ne^^

York, N. Y., between the United Press Associ

ations, a New York Corporation, hereinafte:

called United Press, and The Alaska Fishing

News, a copartnership hereinafter called thi

Publisher.

Witnesseth

:

That for an in consideration of the sum of Om
Dollar, each to the other in hand paid, the I'eceip
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whereof is hereby acknowledged, and of the mutual

covenants herein contained, the parties hereto have

mutually agreed as follows:

First.

United Press hereby bargains and sells to the

Publisher the right and privilege of publishing in

the The Alaska Fishing News, a newspaper printed

in the English Language at Ketchikan, Alaska, its

regular news Report, and agi-ees as far as practica-

ble to deliver to the Publisher such news Repoi-t

by radio-teletype for one hour daily on each of the

six regular pu))lication days each week.

Said News Report shall be filed to the Publisher

at Seattle, Washington, or elswherc if United Press

so elect.

Second.

The Publisher agrees to provide tyi)ewriter and

any necessary quarters for wire and operator or

printer-telegraph machines, and any necessary wire,

installation and power required for operation of

printer-telegraph machines, and agrees to receive and

accept said news Report and pay without deduction

to United Press, at its New York office, durinu- tlie

term of this agreement and any extension thereof,

the sum of $38.17 (thirty-eight dollars and seventeen

cents) per week, weekly in advance. Provided, (1)

that United Press shall not be required to furnish

such Report on Sundays or later than 12 o'clock

Noon on Christmas or Fourth of July; (2) that if

the Telegraph or Telephone Company to which tolls
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are paid on liehalf of the Publisher by Unitec

Press, raises the tolls on said news Report or in-

creases the rental rate on printer-telegraph machine

equipment supplied by them; or if the wage scale

for union employees is increased, said Publishei

shall also pa}^ the increases in such tolls, rental oi

union wages to the United Press; (3) that if saic

news Report or any wire or other facilities used ir

the transmission thereof shall be hereafter made

su])ject to any Federal or State tax of any kinej

payable either directly or indirectly by Uniteej

Press, the Publisher shall reimburse United Press

for the proportion thereof, as determined by Unitee]

Press, properly applicable to said news Report; (4)

that in case of a war or any other extraordinary

event requiring an additional or extraordinary ex-

penditure of $500.00 or more weekly by United

Press in securing and delivering the news of the same.

United Press may assess and the Publisher shall

pay United Press an additional weekly sum not tc

exceed 25% of the Pu])lisher's regular weekly pay-

ment for a period coincident with said extraordi-

nary expenditure by United Press.

Third.

The Publisher agrees not to furnish, or permit to

be furnished, by his employees or from his office

any portion of the United Press Report, or any

news tips therefrom, to any other person, corpora-

tion, publication or publisher, or make any other

use thereof than in the above-mentioned newspaper,

without the written consent of United Press, and

V
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further agrees to respect all release pledges on ad-

vance matter and to carry copyright line on all

copyrighted matter, and to carry the United Press

credit line wherever it appears in the service copy.

Fourth.

The Publisher agrees to furnish to United Press

at the office of the Publisher all the local news and

special service from tributary news territory col-

lected by the Pul)lisher, without cost to United

Press.

Fifth.

It is mutually agreed that United Press reserves

the right to make working arrangements and ex-

changes of news and wire facilities with other pres^

associations, publishers or persons and to sell said

news Report to any other party or parties.

Sixth.

It is further mutually agreed that United Press

shall in no event be liable for any loss or damage

arising to the Publisher l)y reason of the ])ublication

of any of the news received by the Publisher from

United Press.

Seventh.

This agreement is made subject to the ability of

wire companies to furnish facilities, and the contin-

uance of intermediate clients now on the circuit,

unless United Press is satisfied with the rate named

in this agreement, or same can be nnitually read-

justed.
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Eighth.

This agreement shall continue for three (3) years

from September 1, 1945, and shall thereafter renew

itself continuously for periods of five (5) years un-

less either party notify the other by registered

letter received at least six months before the begin-

ning of the first renewal period or any subsequent

renewal period, of its desire to terminate this agree-

ment, in which event this agreement shall terminate

at the begining of the next renewal period which

would have commenced thereafter; otherwise, it

shall remain in full force and effect, subject to all

the terms and conditions hereof. In the event of

the sale, transfer or consolidation of the aforesaid

newspaper property of the Publisher, the Publisher

hereby guarantees that his successor or assignee will

fulfill the terms and conditions herein contained for

the full life of this agreement.

Ninth.

It is further mutually understood and agreed that

time, both as to delivery of said news Report and as

to said weekly payments, is of the essence of this

agreement ; that a waiver of any breach shall not be

construed to effect a waiver of any future breach of

this agreement.

Tenth.

This written agreement comprises the entire un-

derstanding of the parties hereto on the subject mat-

ter herein contained ; any and all oral representations
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or agreements of any agent of either party hereto

shall be null, void and of no effect whatsof^vei.

Eleventh.

It is mutually understood that the rate named in

said agreement includes a war assessment of 15 per

cent now in general effect, but that u])on general

discontinuance of said war assessment no reduction

shall accrue to Publisher thereunder.

Twelfth.

It is mutually understood that the September 1,

1945, starting date foi' six-days-per-week is contin-

gent ui)on commencemcMit of daily publications by

the Publisher ui)on that date; and should daily pub-

lication not start upon that date, terms of this

agreement shall be held in abeyance until such daily

publication is started by the Publisher.

Thirteenth.

Executed and accepted by United Press upon un-

derstanding that attached letter dated August 9,

1945, and its provisions become part hereof.

Actually started Svce. 10/3/45.

UNITED PRESS
ASSOCIATIONS,

By EDWIN MOSS WILLIAMS,
Vice-President.

THE ALASKA FISHING
NEWS,

By SIDNEY DEAN CHARLES,
Editor and Publisher.
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Signed and Delivered in the Presence of

;

CARL B. MOLANDER,
As to U. P. A.

MURRAY M. MOLER,
As to Publisher.

August 9, 1945.

Mr. Sidney D. Charles,

Editor and Publisher,

The Alaska Fishing News,

Ketchikan, Alaska.

Dear Mr. Charles

:

In the interim between negotiation of the United

Press agreement between Mr. Moler and yourself

and its arrival in New York a development in our

relations with the Commercial Telegraphers' Union

has made it imposible for us to accept the agree-

ment in its present form.

The development is insistence by the Union that

a full-time man be provided to operate the Alaska

circuit. Since the circuit, at least at the start, will

require only an hour a day of operating and since

our rate to you was based on an operating cost of

one hour a day, we naturally could not afford to pay

an operator for eight hours work while in turn

being paid by you for the one hour actually per-

formed.

We are hopeful of getting more Alaskan business

and thus have more income to pay operating costs;

.\
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and that your paper as a daily will grow so rapidly

that you will requii'e more than an hour a day of

copy. We are willing to undergo the operating loss

involved in this situation for six months during

which time w^e will make every effort to secure ad

ditional Alaskan business and thus eliminate the

loss.

Since you desire to start teletype service as soon

as possible, we are sending herewith your executed

copy of the agreement between us, subject to the

understanding that it is modified l)y the stipulation

that at the end of six months from the date of start

of service United Press may increase the rate by

an amount sufficient to pay the actual o])erat<)r's

salary cost and that if the amount of this increase

is not satisfactory to you that you may change the

service to any amount of tolls collect DPR you

desire, not to exceed 3600 words daily.

This will also confirm the understanding that the

service mentioned in Clause One of the agreement

shall consist of one hour of teletype service daily

from Seattle ovei' facilities of the Army Signal

Corps, tolls to be paid by the publisher and the tele-

type to be furnished by United Press; that a tele-

type machine will be installed as soon as possible

and service started on the basis of one hour of serv-

ice on each of the three days per week on which the

Alaska Fishing News is published. Such service

will continue on a thrice weekly basis until the

Alaska Fishing News Begins daily publication at
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which time all terms of the agreement will become

effective. For the thrice weekly service the pub

lisher will pa.y the United Press the smn of $32.1'

weekly and also pay the Signal Corps tolls.

If this is satisfactory to you, please signify you]

acceptance by signing the enclosed carbon of this

letter and air mailing it to us ?

With all good wishes, we are,

Sincerely yours,

EDWIN MOSS WILLIAMS.
EMWrlR
Accepted: The Alaska Fishing News.

Alaska Fishing News

Ketchikan, Alaska.

Ketchikan, Alaska

September 8, 1945

Mr. Dan Bowerman,

United Press Associations

San Francisco Bureau,

814 Mission Street,

San Francisco, California

Dear Mr. Bowerman

:

Replying to your letter of September 4, regarding

teletype and wire service.

We undestand from your letter that we may take

the teletype service, at a cost of $38.17 a week foi

1
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hour, 6 days a week, and that we are to pay the

ills. We further understand that during the first

months of this service, you will pay the Seattle

elegraph operator, and that at the end of 6 months,

we decided to continue the teletype service, we

ould pay this operator's salary, at $52.50 per week.

In other words, we understand from your letter

lat at the end of 6 months, we may return to our

L-esent service on a daily basis at $20.00 a week

us tolls, or continue with the teletyjje at $38.17 a

eek, plus tolls, plus telegraph operator's salary.

On this basis, we would like to have the service

ar-ted ])y teletype at as early a date as possible.

Yours very truly,

SID D. CHARLES,
Editor.

Daily Fishing News
Ketchikan, Alaska

October 12, 1946.

^r. Dan Bowerman,

nited Press Associations,

L4 Mission St.,

an Francisco, California.

ear Mr. Bowerman:

Thank you for your letter of October 9 regarding

sletype service. We greatly appreciate your fine
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cooperation in offering to share the operator e:

pense, bringing our part of that expense down 1

125.00 per week. On that basis we will continue tl

teletype service, and hope that you will be able 1

line up new patrons in Alaska.

The service is fine in most I'espects, however,

have suggested to the Seattle office that they gi^

us more short dispatches, particularly those wit

an Alaska slant first, northwest second, and n^

tional and international news third. Of course o

any big news, we want full coverage.

We greatly fear a possible shortage of newsprii

next year, as our circulation continues to grow, an

ask that should you learn of any available supp]

of 52" roll newsprint, you advise us at once.

Thank you for your cooperation.

Yours very truly,

THE DAILY ALASKA
FISHING NEWS,

SID D. CHARLES,
Editor.

Ketchikan, Alaska, Fishing News

Effective January 6th, 1946, total basic rate ir

creased by $1.15 per week account operator's ir

crease. This to be applied against 1 hour 6 da

printer.

1
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Effective December 29tli, 1946, total basic rate

Lcreased by $3.05 per week account operator's in-

'ease. This to be applied against 1 hour 6 day ptr.

Operators Increase—January 4th, 1948—$3.09.

his applied against 1 hi. 6 day Ptr.

Operators Increase—January 9th, 1949—$2.06.
his applied against 1 hr. 6 day ptr.

Extraordinary Cost Assessment—Effective Jan. 7,

)51, $4.75 per week.

Labor Increase—May 5, 1953—$4.18. This applied

^ainst 1 hr. 6 day Ptr.

Modification of Agreement

New York, February 21, 1950.

With reference to the agreement between United

ress Associations and The Alaska Fishing News

)r United Press news service to The Alaska Fish-

ig News at Ketchikan, Alaska (now known as The

Ketchikan Daily News) it is mutually agreed that:

1. The rate mentioned in Clause II thereof is

ispended by mutual agreement starting February

), 1950, and the rate during such suspension shall

? $52.52 per week.

2. This suspension may be terminated by either

arty at any time upon thirty days' notice and the

eekly rate would then return to the present figure

r $72.52 per week.

3. The term of the agreement between the par-
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ties shall be extended by the length of thue during

which the above suspension is in effect.

UNITED PRESS
ASSOCIATIONS,

By JACK BISCO,

Vice-President.

THE ALASKA FISHING
NEW,

By SID D. CHARLES.

[Endorsed] : Filed April 23, 1954.

[Title of District Court and Cause.]

ANSWER OF DEFENDANTS

Come now the defendants above-named, and in

answer to plaintiff's complaint, admit, deny and al-

lege as follows:

1. Defendants admit the allegations contained in

paragraph 1 of the complaint.

2. Defendants admit the allegations contained in

paragraph 2

3. Referring to the allegations contained in

paragraph 3, defendants admit that plaintiff is seek-

ing a money judgment in this action.

4. Referring to the allegations contained in

paragraph 4, the defendants deny that the agree-

':>
1



vs. Sidney Dean Charles, et ah, etc. 19

ment referred to therein was extended until Sep-

tember 27, 1962, and they admit the remaining alle-

gations contained in paragraph 4.

5. Defendants deny each and every allegation

contained in paragraph 5.

6. Defendants admit the allegations contained in

paragraph 6.

7. Referring to the allegations contained in

paragraph 7, the defendants admit that they have

discontinued the news service of the plaintiff, and

deny each and every other allegation contained in

paragraph 7.

8. Defendants deny the allegations contained in

paragraph 8.

For further and separate affirmative defenses to

plaintiff's complaint, the defendants allege as fol-

lows:

First Affirmative Defense

That the plaintiff has not qualified to do business

in the Territory of Alaska, and had not so qualified

at any of the times mentioned in the complaint and

it is not now qualified and is not entitled to bring

or maintain this action; that it has not filed its

articles of incorporation, financial statement or an-

nual reports required l)y law. It has paid no cor-

poration taxes, income, or license taxes, although it

was doing business in Alaska at all times mentioned

in the pleadings.
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Second Affirmative Defense

1. Defendants allege that on or about June 30

1945, The Alaska Fishing News, by Sidney Dear

Charles, editor and publisher, signed the contraci

and the other papers attached to plaintiff's com-

plaint marked "Exhibit A," and in return therefoi

plaintiff agreed to furnish The Alaska Fishing

News, a newspaper published at Ketchikan, Alaska

with its regular news reports and agreed, as far af

practicable, to deliA'er to the publisher such new^

reports by radio-teletype for one hour daily on eael

of six regular publication days each week, and thai

the term "regular news report" has a well-definec

meaning and it meant that plaintiff would furnisl:

to The Alaska Fishing New^s an adequate news serv-

ice covering all news of national importance regu-

larly published in Alaskan papers, and that the

price to be paid therefor was $38.17 a week.

2. That the rate set forth in the contract. Ex-

hibit A, was increased from time to time by the

plaintiff and The Alaska Fishing News was obliged

to pay and did pay in full all increases over the

contract price, in order to obtain such news sei'vicf

as the plaintiff was furnishing it from time to time,

3. That plaintiff did not furnish an adequate news

service and did not furnish the defendants with the

news service contemplated and agreed upon to be

furnished l)y the contract, Exhibit A, and because

of that fact the defendants were unable to give tc

the public the ordinary regular news from outside

the vicinity of Ketchikan, Ahiska, and they were

\
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enable to compete in this regard with other papers

(ublished in the City of Ketchikan.

4. That plaintiif repeatedly agreed to improve

ts service and to furnish such service as was con-

emplated by the contract or agreement to be fur-

ished by it, and it advanced from time to time

arious promises of improvement and promises to

omi>ly with the terms of the contract, accompanied

y excuses for not having furnished adequate serv-

3e, but it did not at any time during the hfe of the

ontract furnish the service agreed to be furnished.

Third Affi]-iuative Defense

As a thii'd affirmative defense, defendants alle^'e:

1. Defendants reallege all the allegations con-

ained in the second affirmative defense hereinabove

et forth, and further allege as follows

:

2. That on or about April 12, 1948, the above-

amed defendant Pioneer Printing Company, was

ricorporated as an Alaskan corporation and it pur-

hased the property, newspaper and all the rigbts

f The Alaska Fishing News, and it thereupon

hanged the name of the paper to the Ketchikan

)aily News.

3. That the Ketchikan Daily News, while a suc-

essor of the Alaska Fishing News, is not the same

taper and the owner thereof, namely the Pioneer

Printing Company, a corporation, is owned and

ontrolled by its stockholders, and while the defend-

nts Sidnev Dean Charles, Paul S. Charles and
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Patricia Charles are stockholders in the Pione*

Printing Company, a corporation, they are not tl

only stockholders and others own stock in that co

poration, and the Pioner Printing Company, a co

poration, has never at any time agreed to tlie tern

and conditions of the contract between The Alasl

Fishing News and the United Press Associations s

forth in plaintiif's complaint as Exhibit A, ar

while it continued to take the service of the Unite

Press, such as it was, until February 14, 1954,

never at any time agreed to be bound by the tern

of the contract and agreement set up as Exhibit

to the complaint.

4. The Pioneer Printing Company, a corpor;

tion, paid for such service as it received from tl

United Press at the rates charged by the Unite

Press until February 14, 1954, w'hen it discontinue

that service, having paid in full for all services r

ceived from plaintiff, and it was at no time hour

by any agreement to continue taking any servii

from the United Press, the plaintiff herein, and th;

the Pioneer Printing Company is not indebted i

plaintiff in any sum whatso(>ver.

COUNTERCLAIM

For a counterclaim to plaintiff's complaint, tl

defendants allege as follows:

1. That after the discontinuance of the Unite

Press service to the Pioneer Printing Company,

corporation, and between February 15, 1954, ar

March 22, 1954, certain demand drafts were sent 1
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I Miners and Merchants Bank of Ketchikan,

iska, for pajTnent by Pioneer Printing Company,

:1 these drafts amounted to $368.70 and they were

idvertently paid and charged to the account of

3neer Printing Company and plaintiff received

' proceeds thereof, and therefore pUiintiff is in-

3ted to the defendant Pioneer Printing Company
the smn of $368.70.

t\^herefore, defendants pray that plaintiff's com-

lint be dismissed and that defendants have and

!over from plaintiff their costs and disbursements

i-ein including a reasonable attorneys' fee, and

it the defendant Pioneer Printing Company re-

^er from the j^laintiff the sum of $368.70 together

th interest thereon from March 22, 1954, until

id.

FAULKNER, BANFIELD &

BOOCHEVER,

By /s/ H. L. FAULKNER,
Attorneys for Defendants.

Receipt of Copy acknowledged.

[Endorsed] : Filed May 15, 1954.

itle of District Coui't and Cause.]

PLAINTIFF'S REPLY

[n reply to the counterclaim contained in defend-

ts' answer, plaintiff admits all of the material

egations contained therein with the excei)tion of
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the allegation that ^'plaintiff is indebted to the de

fendant Pioneer Printing Company in the sum o

$368.70."

Dated: June 4, 1954.

/s/ JOHN H. DIMOND,
Plaintiff's Attorney.

Receipt of Copy attached.

[Endorsed] : Filed June 4, 1954.

[Title of District Court and Cause.]

REQUEST FOR JURY TRIAL

Comes now the defendants by their attorneys an(

move the Court to grant defendants a jury trial o

the above-entitled cause.

This motion is based upon Subdivision (a) o

Rule 38 and Subdivision (b) of Rule 39 of th^

Federal Rules of Civil Procedure.

Dated at Juneau, Alaska, August 3, 1954.

FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ H. L. FAULKNER,
Attorneys for Defendants.

Receipt of Co])y acknowledged.

[Endorsed] : Filed August 5, 1954.



vs. Sidney Dean Charles, et ah, etc. 25

Title of District Court and Cause.]

Minutes of Friday, Sept. 24, 1954

This case came on before the court for hearing on

Motion to Transfer to Ketchikan for trial and on

Motion for Jury Trial. John H. Dimond appeared

JT plaintiff and H. L. Faulkner for defendants.

Lfter hearing counsel, the motion for transfer was

ranted and the motion for a juiy trial was denied.

Title of District Coui*t and Cause.]

ORDER

Since the denial on September 24, 1954, of the

efendants' motion for a jury trial, editorials have

ppeared in the defendants' newspa]3er in defense

f the judge of this court from attacks by Warren

'aylor. I feel that in these circumstances I should

ot be the trier of the issues of fact in the foregoing

ase, and hence it is

Ordered, sua sponte, under Rule 39, F.R.C.P., that

le case be tried by a jury.

Dated at Ketchikan, Alaska, April 12, 1955.

/s/ GEORGE W. FOLTA,
District Judge.

[Endorsed] : Filed April 12, 1954.
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[Title of District Court and Cause.]

COURT'S INSTRUCTIONS TO THE JURY

No. 1

Ladies and Gentlemen of the Jury

:

We have now reached the point in the trial oj

this case where it becomes the duty of the Court t(

instruct you as to the law that will govern you ir

your deliberations upon the facts of this case.

You are accepted as jurors in reliance upon youi

answers to the questions asked you concerning youi

qualifications. You are just as much bound by thos(

answers now and until you are finally dischargee

from further consideration of this case as you wer(

then. The oath taken by you obligates you to wel

and truly try this case and a true verdict rende]

according to the law and the evidence, withoul

allowing yourselves to be swayed by passions, sym-

pathy, or prejudice or like emotion.

Neither the statements of counsel engaged in th(

trial of this case, nor the allegations of the plead-

ings, except so far as they constitute admissions, arc

to be considered by you as proof of the facts tc

which they relate. You should not regard or con-

sider the relative financial condition of the parties

to the suit, nor the effect of your verdict upon th(

parties, or any of them, or attempt to arrive at i

verdict based upon your individual or collectiv(

opinions as to the abstract principles of justice

which should govern the case.
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It is not for you to say what the law is or should

)e regardless of any idea you may have in that re-

;pect. It is the exclusive province of the Court to

leclare the law in these instructions, and it is your

luty as jurors to follow them in your deliberations

md in arriving at a verdict.

On the other hand it is the exclusive province of

he jury to declare the facts in the case, and your

lecision in that respect, as embodied in your verdict,

dien arrived at in a regular and legal manner, is

inal and conclusive upon the Court. Therefore

)robably the greater ultimate responsibility in the

rial of the case rests upon you, because you are the

riers of the facts.

No. 2

This is a civil suit hi which the })laintifl:, en-

gaged in the business of gathering and disseminat-

ng news to i-adio stations and newspapers, seeks

o recover damages in the sum of $21,489.57 al-

egodly sustained as a result of an alleged breach

•f its contract with the defendants.

The complaint alleges that on or about June 30,

945, the defendant Sidney Dean Charles was the

ditor and publisher of the Alaska Fishing News, at

vetchikan, a newspaper owned by a partnership

onsisting of the individual defendants ; that the de-

endant Pioneer Publishing Co., Inc., was incor-

)orated on or about April 12, 1948, and is the owner

md publisher of the Ketchikan Daily News, suc-

!essor to the Alaska Fishing News ; that on or about
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June 30, 1945, the plaintiff and the defendant Sid-

ney Dean Charles, acting on behalf of the Alaska

Fishing News, entered into a contract under whicl

the plaintiff agreed to furnish news to the defend

ants, which was renewed and extended to Sep

tember 27, 1962; that although the plaintiff per

formed ajl the terms and conditions required of it

the defendants, on or about February 14, 1954, re

pudiated said contract and prevented the plaintif

from further performing, as a result of which the

plaintiff lost profits it would have earned amount

ing to the sum sued for.

By their answer the defendants deny that the con

tract was extended to September 27, 1962; that th(

plaintiff performed the terms and conditions requirec

of it ; that the defendants wrongfully and wilfully re-

fused to pay for the news furnished or to perforn

their part of the contract, and also deny that they re

pudiated the contract although admitting that the}

have discontinued accepting news from the plaintiff

The denial of these allegations of the complaint b}

the defendants casts upon the plaintiff the burden ol

proving them by a preponderance of the evidence.

By way of affirmative defenses the defendants al

lege that by said contract the plaintiff undertook

to furnish to the AJaska Fishing News an adequatt

news service covering all news of national impor

tance regularly published in Alaskan papers; that al-

though the rate agreed to be paid was increased fron

time to time by the plaintiff, it failed to furnish ar

adequate news service as agreed, as a consequence

of which the defendants were imable to compete

V
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with other papers, and that notwithstanding the

promises of the plaintiff to improve its service, it

failed to do so. It is further alleged that the Pioneer

Printing Co., although it accepted the news which

the plaintiff continued to supply until February 14,

1954, and paid therefor in full, never agreed to the

terms and conditions of the contract. The denial of

these allegations by the plaintiff throws the burden

of proving them by a preponderance of the evi-

dence upon the defendants.

The answ^er also sets forth a counterclaim against

the plaintiff for $368.70, which is admitted by the

plaintiff.

It will thus be noted that the plaintiff contends

that the defendants, on or about February 14, 1954,

breached the contract by refusing to accept its new^s,

whereas the defendants contend that for a long time

prior thereto the plaintiff had failed to furnish the

news which it had agreed to furnish, and therel^y

breached the contract. The first question for your

decision, therefore, is whether the ])laintiff or the

defendants breached the contract.

No. 3

The burden is on the phiintitt* of i)roving its al-

legation that the defendants breached the contract

;

that it was damaged by reason of loss of profits, and

the amount thereof. Conversely, the burden of prov-

ing the defendants' allegation that the plaintiff

breached the contract is on the defendants.
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No. 4

You are instructed that one wlio has been wrong-

fully deprived of the profits that he would have

earned under a contract may recover as an equival-

ent or by way of damages the amount he would

have earned and been entitled to recover on per-

formance of his y)art of the contract less the amouni

it would have cost him to perform the contract

Therefore, if you find that the defendants wrong-

fully breached the contract, you may allow^ the plain-

tiff damages from February 15, 1954, to Septembei

27, 1957, for the amount plaintiff would have earned

during that period, less the amoimt it w^ould have

cost the plaintiff to perform its part of the con-

tract, and less $368.70, the amount of the defend-

ants' counterclaim, which is admitted by the plain-

tiff. In this connection your attention is directed t(

the fact that although the plaintiff' claims damage?

for the period ending September 27, 1962, the Couri

instructs you as a matter of law that the term of th(

contract would expire five years earlier, to wit, Sep-

tember 27, 1957. Since this diminishes the period

for which damages are claimed by the plaintiff hy

five years, the amount sued for would be diminished

accordingly. You should bear this in mind in fixing

the amount of damages, if you find that the plain-

tiff is entitled to recover damages.

In determining the amount of damages, if yon

find the plaintiff* is entitled thereto, you may con-

sider the rates in effect and the net ])rofits at tlic

time of tlie breach, the probability of change dur-

V
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g the period referred to in the rates, the cost of

)ing business, and the margin of profit as ^Yell

; the probability or improbability that the defend-

its would remain in business. On the other hand,

you find from a preponderance of the evidence that

le plaintiff failed to furnish the defendants with

le news agreed upon, then you would be warranted

L finding that the defendants were justified in

;scinding the contract and your verdict should be

)r the defendants. The defendants contend that

3WS of local importance was frequently omitted

'om that transmitted to them, which prejudiced

lem in the operation of their newspaper business

id in competing with the rival newspaper. If you

tid that such news was omitted from time to time,

id that in omitting such news the })kiintiff failed

> supply the news it had contracted to supply, you

ould be warranted in finding that the defendants

ere Justified in rescinding the contract, and that

le plaintiff was not entitled to recover damages.

1 determining whether the defendants were justi-

&d in rescinding the contract, you should consider

le evidence relating to the omission of news, con-

dered in conjunction with all the other evidence

1 the case.

No. 5

You are also instructed, as a matter of law, that

le corporate and individual defendants have, by

leir acts and conduct, adopted the contract between

le plaintiff and the Alaska Fishing News and are

ound by it just as though they had originally ex-

cuted it.
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No. 6

In a civil case, such as this is, the burden of proof

rests upon the party holding the affirmative with

respect to any issue, and under that rule he is re-

quired to prove such issue by a preponderance of

the evidence. By a preponderance of the evidence is

meant the greater weight of the credible evidence,

that evidence which in your judgment is the better

evidence and which has the greater weight and value

and the greater convincing power. This does not

necessarily depend on the number of witnesses testi-

fying with respect to any question of fact, but it

means simply the greater weight or the greater value

and convincing power and which is the most worthy

of belief ; and so, after having heard and considered

all the evidence in the case on any issue, if you are

unable to say upon which side of that issue the

evidence weighs the more heavily, or if the evidence

is evenly balanced on any particular issue in the

case, then the party upon whom the burden rests

to establish such issue must be deemed to have failed

to prove it.

No. 7

The opening statements and the arguments of

counsel are not evidence, and they are not binding

upon you. You may, however, be guided by them if

you find that they are based on the admitted evi-

dence and a])]^eal to your reason and judgment, and

arc not in conflict with the law as set forth in these

instructions.
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No. 8

You are the judges of the credibility of the wit-

lesses and of the weight to be given to the testimony

f each. You must receive and consider the testi-

Qony of each witness in the light of all the evidence,

pplying thereto the law as given to you in these

Qstructions. You have a right to determine, from

he appearance of the witnesses on the stand, from

heir manner of testifying, from their apparent

andor and fairness, from their interest or lack

if interest, if any, in the result of this case, from

heir apparent intelligence or lack of intelligence,

,nd from all the other facts and circumstances

)roved on the trial, which witnesses are the more

^'Oi-thy of belief.

No. 9

You are to consider these instructions as a whole.

;t is impossible to cover the entire case with a single

nstruction, and, therefore, you should not single out

•ne particular instruction and consider it by itself.

Your duty is to determine the facts of the case from

he evidence submitted, and to apply to these facts the

aw as given to you by the Court in these instruc-

ions. The Court does not, either in these instruc-

ions or otherwise, wish to indicate how you shall

ind the facts or what your verdict shall be, or to

nfluence you in the exercise of your right and duty

o determine for yourselves the effect of evidence

^ou have heard or the credibility of witnesses.

You must not allow sympathy or prejudice to

nfluence your verdict.
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No. 10

The law requires that all twelve jurors must

agree upon a verdict before one can be rendered.

While no juror should yield a sincere conviction,

founded upon the law and the evidence of the case,

merely to agree with other jurors, eveiy juror, in

considering the case with fellow jurors, should lay

aside all undue pride or vanity of personal judg-

ment, and should consider differences of opinion, if

any arise, in a spirit of fairness and candor, with

an honest desire to get at the truth, and with the

view of arriving at a just verdict because the law

contemplates that the verdict shall be the product

of the collective judgment of the entire jury.

Accordingly, no juror should hesitate to change

the opinion he has entertained, or expressed, if

honestly convinced that such opinion is erroneous,

even though in so doing he adopts the views and

opinions of other jurors.

No. 11

Upon retiring to your jury room you will select

one of your number foreman, who will speak for

you and sign the verdict unanimously agreed u])on.

You will take with you to the jury room these

instructions, together with the exhibits, and two

foi-ms of verdict, which are self-explanatory.

Tf you agree upon a verdict during court hours,

that is, between 9 a.m. and 5 j).m., you should have

your foreman date and sign it and then return it

immediately into open court in the presence of the

V
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itire jury, together with the exhibits and these

Lstructions, and the unused form of verdict. If

)wever, you do not agree upon a verdict during

)urt hours, the verdict, after being similarly dated

id signed, must be sealed in the envelope accom-

mying these instructions. The foreman will then

3ep it in his possession unopened and the jury

ay separate and go to their homes, but all of you

lUst be in the juiy box when the court next Con-

ines at 10 a.m., when the verdict will be received

'om you in the usual way.

Given at Ketchikan, Alaska, this 14th day of

pril, 1955.

/s/ GEORGE W. FOLTA,
District Judge.

ritle of District Court and Cause.]

VERDICT NUMBER ONE

We, the jury, duly impanelled and sworn to try

le above-entitled cause, tind for the plaintiif, and

3sess his damages in the sum of $368.70, less

368.70, the amount claimed by the defendants in

leir counter-claim.

Dated at Ketchikan, Alaska, this 14th day of

pril, 1955.

/s/ CHAS. M. MARLER,
Foreman.

[Endorsed] : Filed April 15, 1955.
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[Title of District Court and Cause.]

VERDICT NUMBER TWO
We, the juiy, duly impanelled and sworn to try

the above-entitled cause, tind for the defendants and,

further, that they are entitled to recover $368.70 on

their counter-claim.

Dated at Ketchikan, Alaska, this day of

April, 1955.

Foreman.

[Title of District Court and Cause.]

MINUTES OF THURSDAY, APRIL 21, 1955

This case was called up by counsel of record for

entry of Judgment and settlement of costs; both

were present. The Court heard counsel following

which it was ruled that from the Verdict it was

apparent that the jury did not intend to award any-

thing to either party and that being the case, each

party should pay its own costs.

Thereupon court was adjourned until tomorrow

mominii" at 10 o'clock.
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In the United States District Court for the District

of Alaska, Division Number One, at Ketchikan

No. 7031-A

UNITED PRESS ASSOCIATIONS, a Corpora-

tion,

Plaintiff,

vs.

SIDNEY DEAN CHARLES, PAUL S.

CHARLES, PATRICIA CHARLES, and

PIONEER PRINTING COMPANY, a Cor-

poration,

Defendants.

JUDGMENT

This cause having come on regulai'ly for trial on

April 13, 1955, before the Court and a jury im-

panelled to tiy the cause, on the complaint of plain-

tiff and the answer and counterclaim of defendants,

and plaintiff's reply thereto, and plaintiff being

represented by its attorney, John H. Dimond, and

the defendants by their attorney, H. L. Faulkner, of

Faulkner, Banfield & Boochever, and evidence hav-

ing been adduced before the Court and jury on the

issues raised by the pleadings of both parties and

trial of the case ha\dng been concluded on April 14,

1955, and the jury having retired at 5:00 o'clock

p.m., on that date to consider of its verdict, and

having returned into court on April 15, 1955, at

10:00 o'clock a.m., with its verdict, which is in words

and figures as follows, to wit

:



38 United Press Associations, etc.

''We, the jury, duly impanelled and sworn to try

the above-entitled cause, find for the iilaintiff, and

assess his damages in the sum of $368.70, less

$368.70, the amount claimed by the defendants in

their counter-claim.

"Dated at Ketchikan, Alaska, this 14th day of

April, 1955.

"CHAS. M. MARLER,
*

' Foreman. '

'

which verdict was received in Open Court and read

by the Clerk of the Court in the presence of the

jury.

It Is Therefore Hereby Ordered and Adjudged:

1. That the plaintiff take nothing by its com-

plaint, in which it demanded the sum of $21,489.57

from the defendants, and

2. That defendants take nothing by their coun-

ter-claim in the sum of $368.70, and

Tt Is Further Ordered that neither party recover

costs or disbursements or any attorney's fee herein.

Done in Oi)en Court this 22nd day of April, 1955.

/s/ GEORGE W. FOLTA,
District Judge.

Recei])t of copy acknowledged.

[Endorsed] : Filed April 22, 1955.

\
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[Title of District Court and Cause.]

MOTION

Under Rule 59, Federal Rules of Civil Procedure

—

1. Plaintiff moves the court to set aside and

open the judgment entered herein on April 22, 1955,

and pursuant to provisions of Rule 52, to make its

findings of fact and conclusions of law and direct

the entry of a new judgment.

The reasons for this motion are that the Qowvt

erred in ordering that this case be tried by a jury,

and such error can be avoided or corrected by the

action of the court in either treating the jury's ver-

dict as advisory or ignoring it entirely and making

its own independent findings of fact, conclusions of

law and judgment.

2. If the court should deny the relief sought in

paragraph 1 of this motion, then in order to avoid

a waiver of the right to demand a new trial within

the ten days prescribed by Rule 59(b), plaintiff

now moves the court for a new trial upon the fol-

lowing grounds

:

(a) The court erred in entering its order of

April 12, 1955, in which a trial by the jury was

ordered. The right to a jury trial in this action

had been waived by defendants, and Rule 39(b)

does not give the court the right or the authority,

sua sponte, to order a jury trial where there has

been such a waiver.
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(b) The court erred in giving to the jury i

Instruction No. 4.

(c) The jury's verdict, so far as the amoui

of damages awarded plaintiff is concerned, is gross

inadequate. The weight of the evidence in this cas

which was uncontradicted, shows conchisively th;

there were some substantial damages, and the ve

diet shows that the jury simply ignored the eviden*

in this case.

(d) The verdict, so far as the amount of dar

ages awarded plaintiff is concerned, is contrary

the law and the evidence.

3. Plaintiff moves the court to open and s

aside the judgment entered herein on April 22, 195

and to direct entiy of judgment for plaintiff in tl

amount of $21,489.57, together with plaintiff's cos

and attorneys' fees.

The reason for this motion is that (a) the cou

erred as a matter of law in holding that the coi

tract between plaintiff and defendant was extend(

by its terms to only September 27, 1957, whereas, i

fact and as a matter of law, the term of the coi

tract had been extended to September 27, 1962 ; ar

(b) the evidence shows clearly that there is no gem

ine factual issue as to the amount of plaintiff's r

coverable damages, which are, as plaintiff has a

leged in his complaint and has proved, $21,489.5

and therefore, the court, under Rule 56, may ord(

that judii'mcnt ho ordered for ])laiiitiff in tli;

amount.
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Dated at Juneau, Alaska, this 23rd day of April,

1955.

/s/ JOHN H. DIMOND,
Attorney for Plaintiff.

Receipt of copy acknowledged.

[Endorsed]: Filed April 25, 1955.

[Title of District Court and Cause.]

MINUTES OF THURSDAY, MAY 20, 1955

At this time the court ruled that plaintiff's Mo-

tion to vacate the judgment or grant a new trial

would be denied.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is given that United Press Associations,

plaintiff above-named, hereby appeals to the United

States Court of Appeals for the Ninth Circuit from

the final judgment entered in this action on April

22, 1955.

Dated : June 10, 1955.

/s/ JOHN H. DIMOND,
Attorney for Plaintiff.

[Endorsed] : Filed June 10, 1955.
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[Title of District Court and Cause.]

COST BOND ON APPEAL

The above-named plaintiff, United Press Associ

tions, as principal, and the United States Fideli

& Guaranty Company, a Maryland corporation,

surety, jointly and severally acknowledge that th^

and their successors and assigns are jointly and se

erally bound unto the above-named defendants

the sum of $250.00.

The condition of this bond is as follows

:

Whereas, the plaintiff. United Press Associatioi

has appealed to the United States Court of Appe£

for the Ninth Circuit from the final judgment e

tered in this action on April 22, 1955;

Now, Therefore, if the said plaintiff, United Pre

Associations, shall prosecute its appeal to effect ai

pay all costs that may be adjudged against it if t

appeal is dismissed or if the judgment is affirme

then this bond shall be void; otherwise, to be ai

remain in full force and effect.

Dated at Juneau, Alaska, this 21st day of Jui

1955.

UNITED PRESS
ASSOCIATIONS,

By /s/ JOHN H. DIMOND,
Attorney for United Press

Associations.
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[Seal] UNITED STATES FIDELITY
& GUARANTY CO.,

By /s/ R. E. ROBERTSON,
Agent and Attorney in Fact.

Executed in the presence of:

/s/ EILEEN ROBERSON,

/s/ MARTHA SWEET.

[Endorsed] : Filed June 22, 1955.

[Title of District Court and Cause.]

ORDER

Upon consideration of the stipulation, dated June

16, 1955, between the attorneys for the respective

parties to this action, it is hereby Ordered

:

That the time for filinu- the record on appeal and

docketing the appeal in this action in the United

States Court of Appeals for the Ninth Circuit is

extended to and including September 1, 1955.

Dated at Anchorage, Alaska, this 20th day of

June, 1955.

/s/ J. L. McCARRY, JR.,

District Judge.

Receipt of copy acknowledged.

[Endorsed] : Filed and entered June 20, 1955.
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[Title of District Court and Cause.]

STIPULATION RE RECORD ON APPEAL

It is hereby stipulated and agreed between Jo

Dimond, attorney for the plaintit^-appellant a

Faulkner, Banfield & Boochever, attorneys for (

fendants-appellees in the above-mentioned ease, tl

in transmitting the record on appeal to the Unit

States Court of Appeals for the Ninth Circuit, i

Clerk of the above-entitled court shall send

original exhibits for the reason that they are

many in number it would be impractical to ma
copies of all of them.

It is further stipulated that there be included

the record on appeal all interrogatories, requests i

admissions and answers to interrogatories and i

quests.

Dated at Juneau, Alaska, July 7, 1955.

/s/ JOHN H. DIMOND,
Attorney for Plaintiff-

Appellant.

FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ H. L. FAULKNER,
Of Attorneys for Defendan

Appellees.

[Endorsed] : Filed July 8, 1955.
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[Title of District Court and Cause.]

STIPULATION
It is stipulated between the undersigned as fol-

lows:

1. That the following portions of the record on

appeal in this cause may be considered in original

form by the United States Court of Appeals for the

Ninth Circuit without being printed in the printed

transcript of record:

a. Plaintiff's Exhibits Nos. 4, 6, 7 and 8.

b. Defendants' Exhibits Nos. A, B, C, D, E, F,

H, and I, and defendants' Exhibit G with the ex-

ception of that portion consisting of a letter, dated

November 14, 1953, from M. J. Flood to United

Press Associations.

2. That in printing the record to be used in the

appeal of this cause to the United States Court of

Apy^eals for the Ninth Circuit, the title of the court

and cause in full shall be omitted from all papers

except from the first page of the record, and that

there shall be inserted in place of such titles on all

papers used as part of such record the words:

"Title of District Court and Cause"; and that all

endorsements on such papers used as part of such

record may be omitted except the Clerk's filing

marks and admissions of service.

Dated: August 16, 1955.

/s/ JOHN H. DIMOND,
Attorney for Plaintiff-

Appellant.
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FAULKNER, BANFIELD &
BOOCHEVER,

By /s/ R. BOOCHEVER,
Attorneys for Defendants-

Appellees.

[rindorsed] : Filed August 16, 1955.

In the F. S. District Court for the District of

Alaska, Division Number One, at Juneau

No. 7031-A

UNITED PRESS ASSOCIATIONS, a Corpoi

tion,

Plaintiff,

vs.

SIDNEY DEAN CHARLES, PAUL
CHARLES, PATRICIA CHARLES, and t

PIONEER PRINTING COMPANY, a Cc

poration,

Defendants.

REPORTER'S TRANSCRIPT OF RECORD

Be It Remembered, that on the 24th day of Se

tember, 1954, court having convened at 9:30 o'clo

a.m., at Juneau, Alaska, the above-entitled cau

came on for hearing on a motion for a jury trial ; t'

Honorable George W. Folta, United States Distri

Judge, presiding; the plaintiff a])pearing by Jol

H. Dimond, its attorney: the defendants a])penTii
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by H. L. Faulkner, their attorney ; arguments on the

motion were made by respective counsel; and the

Court made the following statement

:

The Court : I was just going to remark that ques-

tions of this kind have arisen a great many times in

Anchorage, and Judge Dimond, for a year or so

after the Rules went into effect, was very indulgent

in exercising the discretion vested in him under

Rule 39, but he finally wrote an opinion in which

he [1*] declined thereafter, except for good reason,

to grant a jury trial where there was a failure to

demand it within ten days, and that has been the

consistent practice ever since, and T have not only

followed that practice but have made decisions of

that kind or iTiled in accordance therewith before

Judge Dimond wrote his opinion, and I feel that

uniformity of decision demands that this motion be

denied.

Thereafter, on the 12th day of April, 1955, court

having convened at 2:00 o'clock p.m., at Ketchikan,

Alaska, the above-entitled cause came on for hear-

ing ; the Honorable George W. Folta, United States

District Judge, presiding; the plaintiff appearing

by John H. Dimond, its attorney; the defendants

appearing by H. L. Faulkner, their attorney; and

the following proceedings were had

:

Mr. Dimond: If the Court please, in the case of

the United Press against Charles, No. 7031-xV, the

Court will recall in September of 1954, the defend-

ants' counsel moved for a jury trial, having waived

a jury trial by failure to file a request within ten

•Page numbering appearing at foot of page of original Reporter's
Tranoeript of Rec<H^
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days, and after argument the Court denied the ]

quest, and, presumably, although no reasons we

stated, the denial was upon the ground or for t

reason that either the case was particularly tiial

by the Court and should not be for the jury or el

that the Court simply decided that once a waiv

had been made no further relief in that way wou

be granted just on the simple request. [2]

NoAv, I have been informed since I came to Ketc

ikan, that a jury list has been called for tomorrc

for this case. It is the first notice that plaintiff h

received of this, and I want to object to the Couri

determination that this case should be tried by

jury in view of the fact that the Court in Septei

ber made a definite and particular decision th

there would be no jury.

I have prepared the case for the plaintiff in f

last few months and pai'ticularly the last few wee

on the theory that there would be no jury, and

think the Court is aware of the fact that to a ce

tain extent the manner of preparation and prese

tation is different when a jury is called and wIk

one is not. I am particularly concerned about

because T have two or three witnesses, which

thought were important in this case, whose depo?

tions I took, and I would not have taken the depoe

tions if 1 had known there would be a jury trial,

think it would have been much to the ])laintiff's a

vantage to have these peoph^ here personally. I tal

it it would make no difference as far as the Cou

is conc(M-ned, but as far as the jury in concerne

if they can size up the witness and hear him talk.
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makes a big difference, from reading the dry words

of the deposition.

I would like to refer the Court to the case of Har-

grove against American Central Insurance Com-
pany in 125 Federal Second at Pages 225 and 228.

The Tenth Circuit Court [3] of Appeals in 1942

rendered a decision on this point and held that the

Court under Rule 39 (b) does not have the right

to order a jury trial on its own initiative when

there has been a waiver by one of the parties unless

upon a motion by the party.

Now, the motion has been made. It was made last

September but was denied, unless the Court con-

siders a motion right at this moment. I think this

case is authority for the proposition that the Court

does not have the discretion in this case to order the

trial by jury. At least without the definite and

specific motion by one of the parties that a motion

be made at this late date, I certainly want to raise

an objection to it because it is a renewal of a motion

that was made a long time ago and we have been

lulled into the feeling that there would be no jury

trial and have prepared our case accordingly, and

I think this is asking too much of the plaintiff under

these conditions to have a trial by jury, and I would

like to request the Court respectfully that the Court

change its opinion on the matter that it took up yes-

terday and not have a jury trial for this case which

is starting tomorrow morning.

The Court: Do you wish to be heard?

Mr. Faulkner : No. It is a matter of indifference

to me, your Honor, but I think counsel is mistaken.



50 United Press Associations, etc.

though, about the procedure. I applied for a ju

trial last September, and the Court decided t

Court would try the case, and I made no furth

application. I made no motion to the Court for

jury [4] trial at this time. I certainly wouldn't ha

done that without giving Mr. Dimond notice, a

I assumed that there wouldn't be any jury.

But my imderstanding of the matter is, althou

the Court hasn't expressed his opinion, but my n

derstanding is that the Court is proceeding und

Rule 39 (b), which gives the Court the right to c,

a jury in its own discretion, and I assumed that \\

the procedure that your Honor Avas taking,

doesn't make any difference to us.

The Court: AVell, the Court intended to and w

enter an order reciting the reasons for proceed!

under Rule 39. I think that developments, subs

quent to the occurrence that counsel for the plaint

refers to, justify the action taken by the Court

its owm motion. Just to make the record comple

the Court will enter an order to that effect.

Mr. Faulkner: If the Court please, I would li

at this time to ask leave to interline in the Fi]

Affirmative Defense on Page 2 of the Answer a

other sentence. I think the allegation is sufficiei

but that First Affirmative Defense is: ''That t

plaintiff has not qualified to do business in the T(

ritory of Alaska, and had not so qualified at a

of the times mentioned in the complaint and it is i

now qualified and is not entitled to bring or mai

tain this action; that it has not filed its articles
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incorporation, financial statement or annual reports

required by law." Now, I thought perhaps [5] it

would make that a little more definite if we added

to that, these words: "It has paid no corporation

taxes, income, or license taxes, although it was doing

business in Alaska at all times mentioned in the

pleadings." Do you have any objection to that?

Mr. Dimond: I have no objection, your Honor.

Mr. Faulkner: It doesn't add much to it, but it

makes it more definite.

The Court : It may be amended, then.

Thereafter, on the 13th day of April, 1955, court

having convened at 10:00 o'clock a.m., at Ketchikan,

Alaska, the above-entitled cause came on for trial

before a jury; the Honorable George W. Folta,

United States District Judge, presiding; the plain-

tiff appearing by John H. Dimond, its attorney ; the

defendants appearing by H. L. Faulkner, their at-

torney; a jury was duly empanelled and sworn to

try the cause; respective counsel agreed that should

it become necessaiy to excuse any member of the

jury during the trial of this case they would proceed

with less than twelve jurors; opening statements

were made by respective counsel; the jury was duly

admonished by the Court, and thereupon court was

recessed for five minutes, reconvening as per recess

with all parties present as heretofore, and the jury

all present in the box; whereupon the following

proceedings were had

:

The Court : You may proceed. [6]
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Plaintiff's Case

DAVID F. BELNAP
called as a witness on behalf of the plaintiff, beii

first duly sworn, testified as follows

:

Direct Examination

By Mr. Dimond:

Q. Will you please state your name and address

A. I am David F. Belnap of Seattle, Washiuj

ton.

Q. By whom are you employed?

A. The United Press Associations.

Q. The plaintiff in this case? A. Yes, si

Q. And what are your duties in this emplo;

ment ?

A. I am the Northwest Manager for the ITnitf

Press.

Q. What does that encompass, Mr. Belnap?

A. T am in charge of the business of the Unitf

Press in the State of Washington, Northern Tdah

Montana and Alaska.

Q. And it is your duties to be in charge of an

responsible for contracts for news reports dealir

with Alaska publishers? A. That is correc

Q. You are the one who is responsible for thoe

reports that are sent to Alaska ; is that true ?

A. Yes, sir.

Q. How long have you been employed by tl

United Press in the Seattle office? [7]

A. Since December, 1952.

Q. In the same capacity that you are now?

A. Yes, sir.

V
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Q. What previous positions, if any, have you

held with your present employer *?

A. Previous to December, 1952, I was manager

for the United Press in the Central Pacific, with

headquai^ers in Honolulu, Hawaii. Previous to that

I was manager for United Press in the State of

Montana. I was prior to that employed as the

Washington State political editor for the United

Press with headquarters at 01^^npia, Washington.

I was pre\dous to that headquartered at Spokane,

Washington, as bureau manager for United Press,

and prior to that I was employed by the United

Press at Salt Lake City.

Q. Have you had any other experience in news-

paper or news gathering business, besides with

United Press?

A. Yes, sir. For a bri(^f time I was employed <m

the Ogden, Utah. Standard Examiner as a reporter

and subsequently as a coi)y reader, and I was for

two and a half years assistant city editor on the old

Seattle Star.

Q. x\nd how many years in all have you been

engaged in newspaper or news gathering business?

A. About fourteen years.

Q. Have you ever edited news for publication in

papers ? [8] A. Yes, I have.

Q. How much experience have you had in that

respect ?

A. I, as I say, was assistant city editor of the

Seattle Star for the period of two and a half years.
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during which time I edited city news for the Seattl

Star.

Q. And then your experience with the Unite

Press has heen mostly in transmission of news?

A. That is correct; gathering and transmissio

of news.

Q. Will you explain to the jury, Mr. Belnap, ju?

what this United Press Associations is, what it doei

and briefly so they will get the picture of what th

U.P.A. means'?

A. Yes. United Press Associations is an organ:

zation of news correspondents, editors, photograph

ers, telegraj)hers. It is a world-wide organizatioi

and its business is to collect news and sell that new

to radio stations, newspapers, television stations

magazines, and other media whose legitimate fun(

tion, either in whole or in part, is to supply news t

the public. We have offices around the world. Thes

offices are all called bureaus. We have eighty-tw

offices, for instance, in the United States. Each on

of those is called a bureau. We have seventy-nin

bureaus in foreign countries. Each one of thes

bureaus serves as a central collection point for new

in its ]")articular area. This news is gathered an^

transmitted by leased mre, by radio teletype mn

chine, by [9] Morse telegraphy, by mail to our vari

ous clients, to the radio stations and the newspaper

and others who subscribe and buy our services.

Q. Mr. Belna]), are you familiar with a certaii

agreement between the United Press and the Alask

Fishing Ncavs of 7\etchikan, Alaska, which is date«

•V
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June 30, 1945 ? A. Yes, sir.

Q. Attached to the plaintiff's complaint is a

copy. Exhibit A, of this contract, and you will note

in looking at this contract that it calls for United

Press to furnish to the Alaska Fishing News its

regular news report, a sixty-minute transmission

each day for six days a week; is that correct?

A. It says, "its regular news report and agrees

as far as practicable to deliver to the publisher such

news report by radio telety|)e for one hour daily on

each of the six regular publication days each week"

—yes.

Q. That is a carbon copy of the contract entered

into between these parties? A. Yes, sir.

Q. Now, are you familiar with what a regular

news report consists of, and, if so, would you please

explain it to the Court and jury?

A. Yes. A regular news repoii: is the news

gathered by the United Press each day. [10]

Q. What are the mechanics of choosing the par-

ticular news and sending it to the newspaper ])ub-

lisher? Just how do you go about doing that?

A. Well, we have, for instance, around the world

ten thousand corresjiondents, staff corespondents,

editors, photogra]^hers, reporters, telegraphers. The

news is gathered by the corres])ondents, staff cor-

respondents. It is filed to the nearest bureau of the

United Press. It is edited there and transmitted

by a telegrapher, or what we call a teletype operator

nowadays, since teletypes have principally replaced

the telegraph, onto our wires.
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Q. In a sixty-minute transmission, how man
words are transmitted to the newspaper publisher

A. Teletype machines have a geared speed c

approximately sixty words a minute, and in a on(

hour transmission, approximately thirty-five hui

di'ed words of copy are transmitted.

Q. That is your regular news report; is th^

true'? A. Yes, it is.

Q. What does it consist of; I mean, in the ne

ture of the news ; what kind of news does it consis

of; does it comprise—world news, local news, o

what?

A. It comprises world news, sports news, r^

gional news, featui'e news.

Q. Was it your duty as manager of the Nortl:

west Division of [11] United Press to furnish thi

regular news i-eport to the Ketchikan News?

A. Yes, sir.

Q. That has been your duty since 1952?

A. That is right.

Q. Is all the news that you send to the, that yo-

have sent in your time to the Ketchikan Daily Newj

was that all transmitted from Seattle?

A. Yes, it was.

Q. Was there any of it transmitted from Alaska

A. Not directly, no; not that I know of.

Q. Well, what do you mean by "not directly"

A. Well, news from Alaska would be transmitte(

by our coiTespondents at various Alaska ]:)oints t«

us in Seattle and be edited bv us there, since Seattl



vs. Sidney Dean Charles, et aJ., etc. ;"37

(Testimony of David F. Belnap.)

is the nearest bureau to Alaska, and transmitted on

regular circuit back to Alaska.

Q. It is all transmitted from Seattle to Alaska?

A. That is right.

Q. Do you have any offices in Alaska?

A. No, we don't.

Q. These correspondents, are they regular em-

ployees of United Press ? A. No, they are not.

Q. How are they compensated? [12]

A. They are called correspondents other than

staff correspondents; and, when I say staff corre-

spondents, I mean men employed on' the staff of the

United Press and paid a regular wage of salary.

In addition to men of that kind, we employ a great

mimber of what is called part-time or string cor-

respondents. These people who are—the word

'^ string" is a piece of nomenclature from the news-

paper business dating back a number of years

—

these part-time or string correspondents are people

who are, as a rule, regularly employed on a news-

paper or a radio station in the particular area in

which they live and whose duties for that newspaper

or radio station are to gather new^s for that organi-

zation. In addition to that we take them on as part-

time correspondents, and they furnish to us certain

news that they gather in the ordinary course of

their business for the person for whom they work.

This news is filed to us for our service.

Q. Now, in addition to the regular news report

that vou furnished to the Ketchikan Daily News,
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did you render any other service in the way (

news ?

A. In addition to the one-hour daily transmi

sion called for in the contract here, yes; we su]

plied the Ketchikan Daily News with a daily ai

mail drop.

Q. What is that?

A. Of feature material. Well, it was a daily ai

mail [13] package. We call it a drop in our businei

instead of air-mail package. And in it was a certai

number of feature and what is called time-cof

stories.

Q. Was there any additional charge assesse

against the News for this air-mail drop?

A. No, there wasn't.

Q. In addition to the rate in the contract?

A. No. We also supplied the News with what \\

call bulletin protection. Their file moved out c

Seattle from 11:00 a.m. to 12:00 each day, Pacif

Standard Time. When a news story of great in

portance occurred and moved on our wires after tl

file with Ketchikan News was cleared at noon, v

were—we sent a brief telegram overhead to tl

News on an irregular basis, I mean, depending c

the news breaks, for their edition.

Q. Can you state whether the news report th?

you furnished the Ketchikan Daily News under th

agreement that you have before you was furnishe

as a part of the regular and customary business a^

tivities of the United Press? A. Yes, it wa

Q. When was the first time since you have bee
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in the Seattle office that you ceased, furnishing the

news report to the Ketchikan Daily News ?

A. "We ceased furnishing: the news report to the

Ketchikan Daily News after February 18, 1954. [14]

Q. Will you state why you ceased furnishing the

news at that time ?

A. Yes, I can, because we had received a tele-

gram from Mr. Paul Charles telling us that he

would not accept any more news from us and ad-

vising us that he was taking out our teletype ma-

chine and shipping it back to Seattle.

Q. Can you state whether United Press Associa-

tions at that time and since that time was ready,

willing and able to furnish its news report to the

Ketchikan News? A. Yes, it was.

Q, Was the nature of this termination such that

you considered that you were relieved of any fur-

ther duties to perform thereunder?

A. Yes, it was. When they took our teletype

machine out, it rendered us incapable of performing.

Q. At any time prior to January, 1954, did you

receive from the Ketchikan News or Pioneer Print-

ing Company or any of the Charles family or Mrs.

Flood or any person connected with the newspaper

any notice or indication—I would like to change

that—any notice that they desired to terminate the

contract pursuant to the termination provisions con-

tained in the contract? A. No, sir.

Q. When was the tirst notice that you ever re-

ceived regarding such a wish to terminate the con-

tract? [15]
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A. You mean directly from the Ketchikan News

Q. Yes.

A. I received a letter in January, dated, I thinl

around January 14th, from Mrs. Flood, busine^

manag^er of the Ketchikan News, which letter we

sent in reply to a telegram from me. I might e:5

plain, if you want me to, how I came about to sen

that wire.

Q. Yes ; I wish you would.

A. I received, early in January of 1954, a con

munication from the New York office of the Unite

Press. In that communication I was told that tli

New York office had received from Mrs. Flood

letter in which she mentioned n letter she said sli

had sent the United Press in November. This ac

vice that I had from New York told me that the

had never received any letter from Mrs. Flood i

November, that she had sent with her letter in Jam
ary, a copy of that alleged letter, and that thr

copy said that she wished to terminate the agre(

ment. I wired Mrs. Flood after receiving that, an

in my wire I said I didn't understand what sb

meant by a cancellation of the agreement since tli

agreement had just recently been renewed and thf

it was not possible to cancel it at that time. Sli

replied then to my wire with a letter dated, T thinl

the 14th—I could look it up—it was dated, I thinl

the 14th of January, and in that letter she sai

that she [16] realized she hadn't given proper nc

tice but, nevertheless, she wanted to tenninatc^ th
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agreement. And that is the first that I ever heard

that they wanted to terminate the agreement.

Q. Do you know what it costs the United Press

to hire a teletype operator in Seattle, to send the

news to the Ketchikan Daily News?
A. Well, I know what we are paying them now.

Q. What are you paying them now ?

A. We are paying them, oh, the average is about

one hundred and fifty dollars a week.

Q. You are paying one man one hundred and

fifty dollars a week?

A. Yes; that is a telegrapher, a teletype op-

erator.

Q. And if he works only one hour a day, do you

pay him just that one hour?

A. If he works only one hour a day, we have to

pay him a full week's salary.

Q. For the full week?

A. They work a thirty-seven-and-a-half-hour

week under the union labor contract we have with

them.

Q. What rate were you receiving from the

Ketchikan News at the time of the termination in

February, 1954?

A. Sixty-one dollars and forty-five cents a week.

Q. And you were paying the operator one hun-

dred and [17] forty-five dollars a week ?

A. We were paying, yes, our Seattle operators

an average of one hundred and fifty dollars a week

—one hundred and forty-five to one hundred and
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fifty dollars. That included overtime for work or

the sixth day.

Q. What other newspaper clients do you have ir

Alaska 1

A. We have the Anchorage Daily News.

Q. That is the only one? A. Yes.

Q. Do you have some radio stations ?

A. Yes; we have one radio station, now.

Q. Does that require a separate operator or th(

same operator to send the news report to the An
chorage News and the Ketchikan News *?

A. Well, a night operator is required for om
radio work because we transmit—of course, a radic

station broadcasts at night as well as in the daytime

and the transmissions have to be

Q. You have two operators in Seattle, then?

A. No. At present we have three operators ir

Seattle.

Q. To send to Alaska?

A. Two of which are required for our Alaski

business.

Q. During th(^ time that you were in the Seattle

office from 1952, up until February, 1954, did yor

receive from the Ketchikan News or from any per-

son on its behalf any [18] complaints as to the type

of s(^rvice that you were rendering?

A. I never received any complaints about th(

service until 1 talked with Bud Charles in February

of 1950.

Q. February, 1950?

A. February, 1954; excuse me.
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Q. You received no letters?

A. I received no letters; no.

Q. If there are any negotiations or correspond-

ence, particularly complaints about the type of

service, from the Alaska publisher sent to the, say.

New York or San Francisco office of the United

Press, would it be customary or common practice

of the organization that copies be sent to you if

they affect Alaska business? A. Yes.

Q. You received no complaints all the time you

were there? A. That is correct.

Q. Until February, 1954.

A. Until I talked with Bud Charles in Seattle

in February of 1954.

Q. Had you talked with Mrs. Flood prior to

that time? A. Yes, I had.

Q. When was that?

A. Mrs. Flood came to Seattle in July of 1953,

if I remember correctly, late in July. [19]

Q. Did she register any complaints with you at

that time?

A. Yes, she did ; not about the service, however

;

about the rate.

Q. Oh, about the rate, but not the service?

A. Yes.

Q. What is the total gross revenue that United

Press Associations receives, or what—can you spe-

cify a date, for example, a certain month in 1953,

where you know that the total gross revenue from

Alaska business was so much money? Do you have

any figures on that?
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A. Yes. At the height, rather, at the period of

time—the period of time that v\'e received the most

money, the most gross revenne for our services to

Ahaska was late in the year of 1953. In December,

1953, our total gross revenue for Alaska was three

hundred and six dollars and some odd cents, if I re-

call correctly.

Q. Vriiat was your t(~>tal cost of teletype oper-

ators for Alaska business at that time?

A. Three hundred and eight dollars and some

odd cents. That constituted the salary of a day and

a night operator.

Q. What were you receiving from the Ketchi-

kan News at that time?

A. Sixty-one dollars and forty-tive cents.

Q. Since the termination of the news report to

the Ketchikan News have you made any saving on

salaries of operators? [20]

A. No, we have not.

Q. You have the same operators that you had

before ? A. Yes, we do.

Q. Mr. Belnap, you will oliserve in Paragraph 2

of th(^ contract that the publisher, Alaska Fishing

News, agreed that, if the wage scale for union em-

ployees was increased, tlic^ ])ublisher would pay the

increases in union wages to the United Press. Are

you familiar with that too?

A. Yes, I am.

Q. Of this contract?

A. That is the secoud sub])arngrn])l) 2. 1 think.
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Q. Can you tell the Court and jury just liow

that works, when these assessments become neces-

sary, how they are arrived at and how they are as-

sessed against the publishers?

A. Yes; I can explain how they are assessed

against the publishers. When the United Press

negotiates a union labor agreement which calls for

an increase in the salary or salaries being paid to

its union labor employees, it has the privilege under

the contract of passing along those increases in

union wages to its clients, to the radio stations and

newspapers who buy its services. This business of

passing along the increases in union wages is done

on a percentage basis. The percentage that the in-

crease in the union wages of all of its [21] em-

ployees covered by the union labor contract, the

percentage of that increase, as applied to the total

overhead of the United Press, is passed back to its

clients in the form of a percentage increase in their

rate. In other words, if the United Press raised

its union labor salary ten per cent, that would con-

stitute a certain percentage of increase in our over-

head and that percentage of increase in our over-

head would in the ordinary course be passed back

to the clients of the United Press in the forai of

increases in their rates.

Q. For example, if you had a five per cent assess-

ment and the publisher were paying forty dollars

a week, you would increase his rate by five per cent ?

A. That is correct.

Q. And that is what this Section 2, Paragraph
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2, means? A. That is correct.

Q. Now, would this—let's call this an assess-

ment by reason of union labor wage increases

—

would this have anything directly to do with the

specific salary of the Seattle operators who were

sending these news reports?

A. You mean the union labor assessments which

were made against the Ketchikan News'?

Q. Yes.

A. In the course of our contractual life would

they have any direct relation? No; they didn't. The

same percentage [22] increase was passed along tc

the clients in New Orleans, Louisiana.

Q. Assuming that they had not been required tc

use teletype operators to send news reports to the

Ketchikan News and they could have been sent

some other way, woulel these assessments, whicl:

we have been talking about, still have been made

under its contract ? A. Yes.

Q. So the salary of that operator was some-

thing apart?

A. The salary of the operator, which we required

to send a news report to the Ketchikan News and

which was charged back against the Ketchikar

News, was apart from the assessments which yor

mentioned.

Q. How long has the Anchorage Daily News

been receiving the news report?

A. Since about the late spring of 1948.

Q. And do you know what they pay for thei]
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report *? A. I know what they pay now.

Q. What is it?

A. Eighty-three dollars and nine cents a week.

Q. How much do they get in the way of time?

A. They get ninety minutes a day.

Q. You stated that you met Mrs. Flood and she

complained about the rates. Will you tell us what

that was about?

A. Yes. Mrs. Flood came to Seattle in July,

1953, late in [28] the month, if I remember correctly,

and in the course of her visit she complained to me
al)out the union labor assessment which we had

levied in April or May of that year.

Q. What did you do about the complaint?

A. I passed her complaint along to the front of-

fice of the United Press.

Q. And was any reduction made in the rate?

A. No reduction was made on the rate.

Q. Had that assessment been made under this

contract ? A. Yes.

Mr. Dimond: That is all I have.

Cross-Examination

By Mr. Faulkner:

Q. Mr. Belnap, you gave us some figures here

that I didn't catch. You said in December, 1953, the

gross revenue from Alaska was how much—three

hundred and something?

A. Three hundred and—I have a note on that

lierc. Mav I look at it?
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Q. Yes.

A. It was three hundred and six dollars anc

twenty-four cents.

Q. And what were the expenses'?

A. The salaries for operators required for th(

Alaska business were three hundred and eight doL

lars and four cents. [24] That is two operators; ^

day and a night operator. The day operator re

ceived one hundred and forty-four dollars and forty

eight cents per w^eek during the month of Decem

her, 1953, and the night operator received one hun

dred and sixty-three dollars and fifty-six cents pei

week.

Q. That then shows that your expenses, if I un

derstand this right, were almost two dollars mor(

weekly than your revenue; is that correct?

A. That is correct.

Q. Is that for the whole month? Those figure!

are for the whole month of December?

A. No. Those are weekly figures.

Q. So that those show a difference of expense;

above revenue of almost two dollars?

A. That is what my figures would indicate.

Q. A week. Now, Mr. Belnax^, let me ask yoi

how the United Press handles the correspondents

for instance, from Alaska. On what basis are the^

paid ?

A. They are paid on tlie basis of the amount o:

useable co]iy that they turn into the Ignited Press
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and we are the judge of what copy is useable and

what isn't.

Q. And you take those reports in and then you

pick out what you think should be sent back to your

corresponding newspapers in Alaska, and that is

the news they get? A. That is collect. [25]

Q. Now, the United Press picks these correspond-

ents, I suppose, for the various jobs?

A. Yes, we do.

Q. Now, you have been in the Seattle office only

a little over two years? A. That is correct.

Q. Who was there before you?

A. In my capacity?

Q. Yes. A. Mr. Richard A. Litfin.

Q. And was Mr. Green there for a while ?

A. Yes. Mr. Green was there before Mr. Litfin.

Q. Fred Green? A. Fred J. Green.

Q. Then was a man named Carlson there after

Mr. Green?

A. No. Mr. Carlson was Seattle bureau manager.

Q. He was Seattle bureau manager?

A. Yes. He was there at the same time that

Mr. Gren was.

Q. Now, in editing these news reports that you

get from Alaska and from various other places, do

you have any rating as to the value of news to the

newspapers with whom you have contracts?

A. Yes. As much as possible we endeavor to

supply the newspaper or the radio station with

whom we have a contract with the specific type of

news that he wishes and [26] consistent with news
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value of course and with ordinary news value. News

is a highly relative thing, and the value of a story

on one day may not be the same news value as a

story on the next day, depending on what other

stories broke or were developing or had occurred.

Q. Yes, that is right; but, as a general thing,

Mr. Belnap, to a local paper in Alaska the news of

first importance would be, I suppose, the local or

regional news, wouldn't it?

A. Not necessarily; no.

Q. If there w^as something important in Alaska,

for instance, if the Town of Sitka burned down,

that would be very important news to newspapers

in Alaska, wouldn't it?

A. In my judgment it would; yes.

Q. And that would be what the newspapers

would expect to get, wouldn't it, a newspaper in

the Territory taking your service?

A. Yes; they could logically expect us to supply

a story if the Town of Sitka burned down.

Q. Yes; to give some priority to news events of

imj^ortance in the Territory, important to all the

people ? A. That is correct.

Q. And then what would rank next?

A. Well, it is pretty difficult, sir, to answer what

would rank next. [27]

Q. I mean in class of news.

A. It is even difficult to determine in class of

news because it depends on the news that is break-

ing on any given,' particular day.

Q. Well, for instance, take in the case of Alaska,
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Washington news, Washington, D. C, news would

be rather important, any Washington news affecting

the Territory, wouldn't if?

A. Yes, it would be.

Q. These hearings on important things, like the

aboriginal Indian affairs, and the pulp company

contracts, and so on, would Ije important to this

region, wouldn't they?

A. Well, I would, before being able to say how
important, have to see the story and know the

circumstances, and I wouldn't want to give an

opinion on that.

Q. Then foreign news would generally be at the

bottom of the list, wouldn't it?

A. Depending on what was happening, of course.

If the King of England were assassinated, I would

say that w^ould be the top piece of news.

Q. That is right; but as a class, I mean, ordi-

narily ?

A. Ordinarily, I would say, as a class of news,

no, foreign news ^vouldn't be at the bottom. For-

eign news in my judgment is important.

Q. Well, if Mr. Molander, one of your wit-

nesses, says that foreign news would be at the bot-

tom, he would be wrong—I [28] mean as a class?

A. Well, I just can't say that as a class of news

foreign new^s would be at the bottom; no, sir.

Q. I mean for a local i)aper in Alaska?

A. No, sir; I can't say that.

Q. In other words, wouldn't your local news,

your local or regional news, of course in the Terri-
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toiy, rate first, and your Washington news second,

national news third, and foreign news last; wouldn't

tliat be—I mean, as a class 1

A. I wouldn't say that; no.

Q. There would be important items in one

class

A. It is a relative proposition. It would depend

eacli day in my judgment on what it was.

Q. Now, you say that you did not receive com-

plaints of the service from the Ketchikan News.

You didn't receive any, you said?

A. No, I didn't receive any until I talked

with

Q. You don't mean to say that none were sent?

A. No complaints were received by me.

Q. But, as far as you know, you don't know

what Mr. Grreen received, or Mr. Carlson, or the

New^ York office, do you?

A. No, I don't; that is, I know that no—or,

rather, I assume that, if any complaints had been

made to the New York office during the time I was

in Seattle, they would have [29] let me know^

about it.

Q. Well, as a matter of fact, from examining

the records here and the papers in this case, you

know now that the.v made complaints?

A. Some number of years ago, yes, five or six

years.

Q. And acknowledgements of shortcomings were

made. Did vou ever see anv of those?
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A. Yes, I have seen the letters in the file.

Q. Now, you say that you discontinued furnish-

ing news to the Ketchikan News on February 14,

1954?

A. No. A¥e discontinued after February 18th.

We sent our last transmission on the 18th of Febru-

ary, 1954.

Q. Well, now, Mr. Behiap, I will hand you a

series of drafts—this is in connection with our

counterclaim—a series of drafts drawn by the

Ignited Press on the Miners & Merchants Bank on

the account of the Ketchikan News, and ask if

those were drawn after you discontinued the serv-

ice?

A. Yes. These were drawn, after we discon-

tinued the service, in error by our bookkeeping de-

partment in New York, which didn't know that we

had discontinued it.

Mr. Faulkner: We will offer these for identifi-

cation.

Mr. Dimond: No objection.

Mr. Faulkner: As defendants' exhibit for identi-

fication. It could be admitted, but this wasn't our

case, if you Avant to admit it that way. [30]

The Court: Since the plaintiff, as I take it, ad-

mits this, it seems to me it could be introduced as

an exhibit now, or, perhaps, it would be even su-

l^erfluous to introduce it.

Mr. Dimond: We admit it in our reply to the

counterclaim.

Mr. Faulkner: You didn't admit it was due.
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Mr. Dimond: We denied that the amount wa^

due because we figure we are entitled to judgment:

if we would win the judgment, we would have tc

pay it.

Mr. Faulkner: The drafts were drawn. I think

—now, let's see.

Mr. Dimond : What I mean—we deny that it was

due in the over-all picture.

Mr. Faulkner: There will be a little further tes-

timony about this from Mr. Charles.

The Court: Well, unless they have some other

evidentiary value, with the admission of the plaintiff

that these should not have been drawn, it seems to

me that is sufficient.

Mr. Faulkner: Well, it might be, but the ])lead-

ings don't support that, and I don't know whether

the jury will remember the testimony without the

exhibit. I would rather have the exhibit in—a series

of five drafts.

Mr. Dimond: I don't see how it is relevant. [31]

The Court: Well, I will have to instruct the

jury that the counterclaim is admitted.

Mr. Faulkner: Then you don't want to admit

them now.

Q. (By Mr. Faulkner) : Mr. Belnap, you said

that you had—you serviced the Anchorage News

and had one radio station ? A. That is correct.

Q. Where is that? A. Where is the

Q. Radio station?

A. It is in Anchorage.

Q. Have you in the past few years, I mean,
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during the life of the contract with Mr. Charles

and United Press serviced other radio stations in

Alaska ?

A. Yes, we have. For a period of five years we

serviced Radio Stations KENI and KFAR with a

half-hour transmission in the evening.

Q. Fairbanks and Anchorage?

A. Fairbanks, and Anchorage; yes, sir.

Q. And you had the Ketchikan News and the

Anchorage News? A. Tliat is correct.

Q. Have you had them all at one time %

A. Yes, we did. We had the Ketchikan News,

the Anchorage News, the Radio Stations KENI
and KFAR—that was undei* a common contract. It

was a single contract for both of them, providing

for a one-lialf hour transmission per day [32] in tlie

evening.

Q. Now, Mr. Belnap, are you familiar with the

correspondence between the plaintiff and the de-

fendant in wdiich the plaintiff said that as they

added other business in Alaska to the business that

they were doing with the Ketchikan News the cost

or expenses w^ould be reduced?

A. I am familiar with that correspondence; yes,

sir.

Q. Now, was it ever reduced ? A. Yes, sir.

Q. It was?

A. Yes. You mean the cost to the Ketchikan

Daily News?

Q. Yes. A. Yes, it was.
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Q. I mean the over-all. I know what you mean.

You had a number of increases first, didn't you?

A. There were a series of increases in the rates;

yes.

Q. And then the reduction of course came out of

a part of those increases'?

A. No. The reduction came out of the contribu-

tion that the Ketchikan News Avas making toward

the salary of the Seattle operator. The imderstand-

ing vras that we would reduce the charge being made

to the Ketchikan News, in addition to its rate, for

an operator as we added new business.

Q. Now, as you added new business, did you

prorate the expenses of transmitting news between

the Ketchikan News [33] and the others you served ?

A. We were never able to do so. The expenses

were always ahead of the additional revenue, and

we took the cuts out of our hide.

Q. Didn't the United Press state in a letter that

the Anchorage News required service at a different

time and, therefore, you couldn't operate success-

fully—at a different time of day, I mean?

A. That may have been. I would like to see a

copy of that letter again. I just don't recall it off

hand, but that very well may have been.

Q. All right. Now, do you know that after the

Ketchikan News discontinued its service that you

serviced the Ketchikan Chronicle for a brief period,

a few months? A. Yes; I am aware of that.

Q. Now, during that few months w^hen you gave
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service to the Ketchikan Chronicle yon also gave

service to the Anchorage News?
A. That is correct.

Q. And are yon familiar with the fact or do you

know if they i3ut those on the same channel and

transmitted them at the same time?

A. No, they did not.

Q. Oh, they did not?

A. No, they did not. [34]

Whereupon the trial was recessed until 2:00

o'clock p.m., April 13, 1955, reconvening as per

recess, with all parties present as heretofore, and

the jury all present in the box ; whereupon the wit-

ness David F. Belnap resumed the witness stand,

and the Cross-Examination by Mr. Faulkner was

continued as follows:

Q. Mr. Belnap, just one or two more questions.

First, this morning you stated that the contract,

which is the subject of this action, was dated in

June, 1945?

A. I think the original date on it was June, 1945.

Q. I may be mistaken. I stated to the jury that

it took effect on September 1, 1945.

A. Well, the date of the contract and the effec-

tive date were different. The contract in its first

sentence, I think, bears a date in June, as I recall,

and the eff'ective date, which is established under

Article 8 of the contract. Article 7 or 8, was a later

date.

Q. That is the date that is in there?

A. Yes.
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Q. fliist to clear that point n]). Now, you stated

this morning that after—I asked yon this morning

after the contract with the News was terminated by

the News if yon didn't then have service to the An-

chorage New^s and tlie Ketchikan Chronicle for a

while. I meant the Fairbanks Nc^ws Miner. [35]

Mr. Dimond: If the Court please, I v/onder—

I

\vould like to object to any questions regarding a

hai)pening subsequent to the termination date of this

contract. This case involves the contract between

United Press and Ketchikan News which was ter-

minat(^d on February 14th.

The Court: Well, it would all depend whether

the question might elicit or is designed to elicit

something that would b(^ of evidentiary value. In

other words, relating to a fact or something subse-

quent, if it happens to be evidentiar}^, if something

goes on before, it is not inadmissible.

Mr. Dimond: AVell, I can't see what—I think it

is just going far afield—what relation subsequent

contracts with other clients had to this particular

case.

Mr. Faulkner: The point I made this morning

was—I thought I made that clear—was that the

I^uited Press contended they could not reduce their

expenses in furnishing this service by virtue of hav-

ing other outlets because they had to furnish the

news to these other outlets at ditferent times, aud I

inadvertently mentioned there the Anchorage News

aud asked him, as an illustration of that, if they

didn't furnish service to the Anchorae-e News and the
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Ketchikan Chronicle after this particular contract

terminated, at the same time and through the same

channel, and he said, "No." Now, I want to cor-

rect my question and refer to the Fairbanks News
Miner instead of the Anchorage News. That is the

only purpose. The whole [36] thing is before the

Court, only I gave the wrong paper, and had I

given the correct paper, Mr. Belnap 's answer might

be different.

Mr. Dimond: The only thing is, your Honor, on

this question of promises to reduce rates, which de-

fendants apparently relied upon, we have not yet in

our direct case in chief gone into that subject. We
have evidence on that point, what the so-called

grounds consisted of, but I don't know whether this

is within the scope of direct examination.

The Court: Well, I am inclined to think that the

scope of direct examination is not so limited. T

think it is within tlie scope of direct examination.

01)jection overruled.

Q. (By Mr. Faulkner) : Mr. Belnap, I meant to

say the Fairbanks News Miner. Now, after you

came in charge of the Northwest office, did the

United Press furnish service at the same time to

the Ketchikan Chronicle for a while and to the

Fairbanks News Miner? A. Yes, we did.

Q. Now, did you furnish those at the same hours

and through the same channel?

A. We furnished it at the same hour, and

whether Alaska Communications Commission used

the same channel to deliver it or not I can't say, but
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it was furnished by us and tiled by us at the same

hour each day; yes.

Q. What you would furnish would be a copy

which would be [37] directed to both the Fairbanks

News JVIiner and the Ketchikan Chronicle'?

A. Yes, sir.

Q. And that is the way you did it ?

A. Yes, sir.

Q. I hand you this and ask you if this was a

sample of the way you did if? A. Yes.

Mr. Faulkner: We offer that in evidence as an

exhibit.

Mr. Dimond : I don 't see how it is relevant, your

Honor, to the issue.

Mr. Faulkner: It shows liow the news could be

furnished, two at the same time. There is some

argument here, some evidence—perhaps I am get-

ting a little ahead of it—but there is some evidence

or will be that they couldn't do this. T want to show

they could and did do it.

Mr. Dimond: It sounds more likt^ the defend-

ants' case.

Mr. Faulkner: Well, perhaps it is.

The Court: Well, the only bar to putting it in

the defendants' case is if it isn't incidental to a

pro])er cross-examination.

Mr. Dimond: I just didn't want to clutter up

the record. [38]

Mr. Faulkner: Well, I don't either.

The Court: The objection is overul<Ml. It may be

admitted.
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Mr. Faulkner: It may be that you will want to

cut off this top part. It doesn't have any applica-

tion.

The Clerk : Defendants ' Exhibit A.

Mr. Faulkner : I think that is all.

Redirect Examination

By Mr. Dimond:

Q. Mr. Belnap, I have just a couple of questions.

When you testified on direct examination that you

had received no complaints as to type of service, did

you not testify that you had received none, just

during your time in Seattle?

A. That is what I testified; yes, sir; in my time

in Seattle.

Q. You were not testifying to complaints that

had been sent to other persons prior to your coming

to Seattle ? A. No, I was not.

Q. How long has United Press Associations been

in existence, Mr. Belnap? A. Since 1907.

Q. About how many clients do they have now?

A. About four thousand four hundred through-

out the world.

Q. And is the contract that you testified about

this morning, [39] the printed form of contract

which is attached to the complaint, is that the same

form Tised with practically or all of your clients?

A. That is correct ; all of our newspaper clients.

Q. Did your type or class of news report or type

of news sent to the Ketchikan Daily News change
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in any great way or in any way at all, say, in Janu-

ary and February, 1954, as compared with the type

or class which was sent in previous years, at leasl

during your time'? A. No, sir.

Q. Will you explain one thing? What do tolls

consist of ?

This contract says something about pajTuent oi

tolls.

A. The tolls are the charges made by the trans-

mission company for transmitting the files.

Q. And who is the transmission company in

Alaska? A. Alaska Comnumications System,

Q. What tolls are charged or have been charged

to the Ketchikan papers'?

A. I can give you their time press tariff which

is four dollars an hour.

Q. And the publisher pays that under these con-

tracts between the United Press and their clients 1

A. Yes. It is on a tolls collect basis.

Mr. Dimond : That is all I have.

The Court: How long has the United Press

used this [40] form of contract?

A. For as long as I have been in the company,

sir, and, as far as I know, a good deal longer.

The Court: Has it ever been litigated?

A. Yes, it has been litigated.

The Court : That is all.

(Witness excused.) [41]
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DEPOSITION OF CARL B. MOLANDER
Whereupon, the de])osition of Carl B. Molander

was read as follows—questions by Mr. Dimond and

answers by Mr. Bebiap

:

Q. Will you state your name?

A. Carl B. Molander.

Q. Where do you live?

A. 3450-80th Street, Jackson Heights, Long Is-

land, N. Y.

Q. By whom are you employed?

A. United Press Associations.

Q. How long have you been employed by

U.P.A.? A. Thirty-three years.

Q. AVhat position do you hold with U.P.A.?

A. As.sistant General Sales Manager.

Q. How long have you held your present posi-

tion? A. Since October, 1952.

Q. What positions did you hold previous to your

present position?

A. Assistant Business Manager and Commercial

Manager.

Q. Are you familiar with a certain agreement

by and between IT.P.A. and the Alaska Fishing

News of Ketchikan, Alaska, which is dated June

30, 1945? A. I am.

Q. Do you have that agreement before you?

A. Yes. [49]

Q. Is that the original executed agreement be-

tween U.P.A, and the Alaska Fishing News?

A. It is.
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Q. Are you the Carl B. Molander who witness

the agreement on behalf of U.P.A. *?

A. I am.

Q. And this same agreement is executed on

half of the Alaska Fishing News by Sidney De

Charles, the Editor and Publisher? A. It

(Reading suspended.)

Mr. Dimond: This is Mr. Wiek speaking.

(Reading resumed by ])laintiff.)

Mr. Wick: I will ask that the agreement

marked for identification as Plaintiff's Exhibit 1

Q. Handing you what has been marked for id(

tification as Plaintiff's Exhibit 1, I will ask j

when service was started to the publisher under t

agreement? A. On October 3, 1945.

Q. Now, I notice that there are twelve letters

other memoranda attached to the agreement. ^

they afi&xed to the basic agreement because they

relate thereto? A. Yes.

Q. When did the original temi of Plaintiif 's I

hibit 1 start and expire according to the face of i

agreement? [50]

A. It started September 1, 1945, to expire A

gust 31, 1948.

Q. Was that original expiration date extend

in any way by a delay in daily publication of I

fendants' newspaper, and if so, to what date?

A. Yes, Tmtil October 3, 1948.

Q. A.nd that extension was ])ursuant to Pa]
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graph 12 of the agreement? A. Yes.

Q. Was the agreement automatically renewed by

its terms, and if so, for what periods and what

dates?

A. Yes, from October 3, 1948, to October 3, 1953,

and then again from Octo])er 3, 1953, to October 3,

1958.

Q. And those renew^als were pursuant to Para-

graph 8 of the agreement ? A. Yes.

Q. Now I will ask you if at any time prior to

October 3, 1953, the Defendants ever gave you any

notice, either verbal or written, that they desired

to terminate the agreement pursuant to Paragraph

8? A. No.

Q. Did the Defendants otherwise give you any

notice between April 3, 1953, and October 3, 1953,

or at any previous date that they desired termina-

tion of the agreement on October 3, 1953 ?

A. No. [51]

Q. And when do you say that the basic agree-

ment, which is Plaintiff's Exhibit 1, expires by its

terms, except as it may otherwise be modified?

A. October 3, 1958.

Q. Now referring to the attachment to th(^ basic

agreement which bears date of February 21, 1950,

and is entitled "Modification of Agreement," I will

ask you if that modification was still in force at the

time service was refused by the Defendants on or

about February 14, 1953? A. It was.

Q. Had the Defendants given you any notice
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whatsoever that they desired tei-mination of the suj

pension as provided for in said modification c

Febrnary 21. 1950? A. Xo.

Q. If either you or the Defendants had give

such a notice what if any would have been the result

so far as the weekly rate was concerned?

A. The then existing rate of $52.52 per wee

w.nild have been restored to $72.52 per week.

Q. For what period of time was this suspensio

provided for in the modification dated February 2'

1950. in effect ?

A. It was in effect from February 19. 1950. luit

service was discontinued on February 14. 1954.

Q. And what do you say was the effect of sai

modification on the term of the basic [52] agi*et

ment ?

A. The basic agreement and the terms therec

was extended by a period which was just a few day

less than four years.

Q. In other words, the basic agi*eement wa

thert^by extended from October 3, 1958. to Septen

ber 27, 1962, because the Defendants gave no notic

that they desired the suspension lifted ?

A. Yes. sir. that was under Clause 3 nf the Mod
fication.

0. Now. when was the first notice received b

I'.P.A. that the Defendants desired cancellation c

the agi-eement ?

A. That is not too clear in my mind, but I woiil

sav that thev aave some indication of their desii



vs. Sidney Dean Charles, et al., etc. 87

(Deposition of Carl B. Molander.)

to cancel to Mr. Belnap about mid-January, 1954.

I know I received a letter from Sid Charles, dated

January 22, 1954, in which he asked for a rate re-

duction, and then later in the middle of February,

1954, I received a copy of a wire that Paul Charles

sent to Mr. Belnap, in which he requested that serv-

ice be discontinued at once.

Q. Well, did you ever receive any other notifica-

tion—and I am recalling to your mind a certain let-

ter dated January 7, 1954 ?

A. Yes, I received a letter from Mrs. Flood, of

the Daily News, dated January 7, 1954, in wliicli

she remarked that she had not received a reply to

her letter of November 14, 1953, and enclosed a copy

of that purported letter.

Q. Had you ever received the letter of Novem-

ber 14, 1953, to [53] which Mrs. Flood had referred

in her letter of January 7, 1954? A. No, sir.

Q. Did you make a diligent search of the New
York files, as well as have a search made of your

West Coast files for such a letter?

A. We have.

Q. And did you ever locate such a letter?

A. No, sir.

Q. Well, then, the letter of November 14, 1953,

was first called to your attention by reason of the

fact that Mrs. Flood had enclosed a copy thereof

with her January 7, 1954, letter?

A. That is right.

Q. zVnd you have never seen the original of this
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letter dated November 14, 1953, purporting to

signed by Mrs. Flood? A. No, sir.

Q. If there was such an original letter would

have in the ordinary course of events been ]iroug

to your attention ?

A. I am certain that it would have, yes.

Q. On what date did the Defendants actual

notif^y you to discontinue your News Report

them? A. On February 15, 1954.

Q. And did you discontinue service at that tim

A, Yes, sir. [54]

Q. Did the Alaska Communication System noti

you on or about February 18, 1954, that since t

Defendants would not accept your News Repc

after February 14, 1954, that it could not contin

to send the reports unless you guaranteed the t(

charges? A. Yes, sir.

Q. And were you willing or unwillins," to gun

antee payment of these toll charges that were pa

able by the publisher? A. We were unwillir

Q. What was the basic weekly rate for servi

to the Defendants as provided in Plaintiff's E
hibit 1? A. $38.17.

Q. Was that basic weekly rate of $38.17 i

creased at any time?

A. Yes, sir, several times.

Q. Well, what was the amount of the first week

i.n^*roase, and w^hen did it become effective?

A. $1.15, and it became effective on January

194(;.

Q. Will you state the Paragraph munber of t

4k
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contract under which said increase was made or per-

mitted? A. Paragraph Second, Subsection 2.

Q. Was there a further increase in the weekly

rate, and if so give me the date, amount and cir-

cumstance ?

A. Yes, on April 3, 1946, the rate was increased

by $52.50, because of putting on an operator at

Seattle, which cost [55] the Alaska Fishing News
agreed to bear.

Q. Well was this charge for the Seattle operator

thereafter reduced by you, and if so give the date

and amount of such reduction?

A. On October 28, 1946, after arrangements with

the Charles, we agreed to absorb part of this Seattle

operator's salary, and the weekly rate to the pub-

lisher was reduced by $27.50.

Q. A week? A. Per week.

Q. And after such reduction what was the then

going weekly rate?

A. The rate was cut to $64.32, the Charles agree-

ing to pay $25 a week toward the Seattle operator's

salary.

Q. Were there any further increases in weekly

rates, and if so I should like to have them in chrono-

logical order? A. Yes, there were.

Q. Well, then, what was the effective date and

amount of the next increase, and what was it for ?

A. On December 29, 1946, the rate was in-

creased by $3.05 a week for increased operator's

wages.

Q. Why was such increase made necessary ?
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A. After negotiations with the Telegi'aphe

Union we had to make concessions, and this \

their proportionate share of the increase in cost

us. [56]

Q. Will you state the Paragraph number of

contract under which said increase was made

permitted ?

A. Paragraph Second, Subsection 2.

Q. In other words, after you had tigured yc

additional costs due to this wage increase wh

was forced upon you by the leased wire operate

union, you arrived at a percentage by which th

additional costs bore to your total receipts from

your contract clients? A. Yes, that is rig

Q. And the same percentage was ay)plied to

weekly rate which each of your contract clients p,

to you for your service? A. Yes, sir.

Q. And by so applying that percentage to

Ketchikan Daily News you arrived at a weekly

crease for them of $3.05? A. Yes, sir.

Q. Now what was the date and amoimt of

next increase, and what did it cover?

A. On January 4, 1948, the rate was increaj

$3.09 per week. This was likewise for operate

wage increase.

Q. And was this increase made for the same r

son as the previous increase, as to which you hi

just testified? A. Yes, sir.

Q. And was this calculated and apj^lied to

your contract clients in the same manner as 1

previous weekly increase [57] in weekly rate?
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A. Yes.

Q. And what was the date and amount of the

next increase, and what was it for?

A. On January 9, 1949, the rate went up $2.06

a week because of increased operator's wages.

Q. And was this increase calculated and applied

to the weekly rates of all your contract clients in the

same manner as the previous increases that you

have just testified to? A. Yes, sir.

Q. Well, after this particular increase became

effective what was the then ^oing weekly rate to

the Defendants? A. $72.52.

Q. And did this weekly i-ate remain in effect un-

til you entered into the modification of agreement

dated February 21, 1950? A. Yes.

Q. What was the effect of this modification of

agreement upon the weekly rate?

A. We reduced the weekly rate from $72.52 to

$52.52.

Q. In other words, beginning as of February 19,

1950, the weekly rate to the Defendants was reduced

to $52.52? A. Yes.

Q. What was the date and amount of the next

increase, and [58] w^hat was that for?

A. On January 7, 1951, the rate was increased

by $4.75 a week, which made the total rate $57.27 a

week. This was an extraordinary cost assessment.

Q. Now, what does this extraordinary cost as-

sessment involve?

A. It was put on because of the increased sala-

ries to our Union members the previous year, and
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also because of the unusual increase and exjDense

covering the Korean War.

Q. And under what provision or provisions

the contract did you make such additional cost s

sessment ?

A. Paragraph Second, Subsections 2 and 4.

Q. And was this extraordmary cost assessme

calculated and applied to all your clients in tJ

same manner as the several operator's increases

which you have previously testified?

A. Yes, sir.

Q. Was there any other increase, and if so, wh

was the date and amount thereof and what did

cover ?

A. The last increase was made on May 3, 1953,

the amount of $4.18 per week for labor wage i

creases.

Q. And was this particular increase in t]

weekly rate calculated and applied to ,your contra

clients in the same manner as the other increas

referred to ? A. Yes, sir.

Q. Did the Defendants pay for all these increas

as they [59] were levied and assessed from time

time until service was terminated by them as <

February 14, 1954? A. They did.

Q. Now, just to briefly review, the weekly stai

ing rate under your basic agreement was $38.17'?

A. Yes.

Q. And there was an operator's increase <

$1.15 per week, effective January 6, 1946, which 1

creased the rate to $39.32? A. That is rigi
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Q. Then on April 3, 1946, pursuant to mutual

arrangements, a Seattle operator was engaged on

the basis of a weekly salary of $52.50 which the De-

fendants assumed to pay ? A. That is right.

Q. And that increased the weekly rate to $91.82 %

A. Yes, sir.

Q. And then on October 28, 1946, you agreed to

absorb $27.50 of the Seattle operator's weekly

salary, and the Defendants agreed to pay the bal-

ance of the Seattle operator's weekly salary amount-

ing to $25 ? A. Yes, sir.

Q. And this reduction decreased the rate to

$64.32 a week? A. Right.

Q. iVjid thereafter there were weekly increases

because of increase in Union wage scale of operators

generally of [60] $3.05, $3.09, and $2.06?

A. Yes, sir.

Q. And with these three weekly increases, the

then going weekly rate was $72.52?

A. Yes, sir.

Q. Now, at that time—and that w^ould bring us

up to February 19, 1950—do I understand you to

say that the weekly rate that the Defendants were

paying was $72.52? A. Yes, sir.

Q. And it was then that you entered into the

modification of agreement dated February 21, 1950 ?

A. Yes, sir.

Q. And what w^as the effect of that modification

of agreement upon the weekly rate?

A. It reduced the w^eekly rate by $20, or to

$52.52 per w^eek.
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Q. And subsequent to this time there was a fu

ther assessment for extraordinary costs of operati(

on January 7, 1951, amounting to $4.75 per weel

A. Yes, sir.

Q. And there was a further lal)or increase <

May 3, 1953, of $4.18? A. Yes, sir.

Q. Now, what was the total aggregate week

rate for services as of this time ?

A. $61.45. [61]

Q. And did that aggregate weekly rate of $61.^

exist right down to the date of termination of ser

ice? A. Yes, sir.

Q. And that was the rate Defendants were pa

ing on or about February 14, 1954? A. Yei=

Q. Now, when you came to calculate the aggi

gate weekly rate for the purpose of computing yoi

damages, what did you do, and what elements d

yon take into consideration?

A. We took into consideration the basic rate,

mentioned in the contract, plus all of the increas

put on due to operator's increases in wages ai

extraordinary cost involved,

Q. In other words, in computing the aggrega

weekly rate, instead of restoring the $20 decrea

which was granted February 19, 1950, and addii

that to your current billings of $61.45, which won

have made a weekly rate of $81.45, you eliminat(

the $25 weekly charge which the station had be«

])r('sumably paying for the Seattle operator, ai

which otherwise would be considered a part of yoi

costs, and you came up with a weekly rate of $56.1
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or $5 less than they were being billed for at the

time the service was terminated?

A. That is correct.

Q. There was no point in considering the $25

additional [62] charge, since tliat represented costs,

and furthermore in reducing the rate by $20 that

merely reduced that particular cost item to $5?

A. Yes.

Q. And in arriving at your damages, your

weekly rate was computed on the basis of $56.45 per

week, rather than $61.45 per week %

A. Yes, sir.

Q. And according to your figures, how many
weeks did the contract have to run after the De-

fendants discontinued service?

A. Four hundred and forty-nine and four-sixths

weeks.

Q. Will you state what would have been the

total gross receipts which U.P.A. would have received

from the Ketchikan Daily News under your agree-

ment of June 30, 1945, for the period from Febru-

ary 14, 1954, through September 27, 1962, if they

had continued to perform under the agreement for

the balance of the term thereof?

A. $25,383.68.

Q. Now, will you state the total gross cost that

you would have incurred during those 449 and 4^6

weeks, which was incidental to your having to fur-

nish your News Rei^ort to the Defendants, and what

that cost would run per week?
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A. The gross cost would be $3,894.11, or $8.66

week.

Q. Will you explain in detail how this cost fi^

lire was [63] arrived at, identifying the varior

expenses which U.P.A. would have incurred durin

each week solely by reason of having to furnish i1

News Report to the Defendants during the afor(

said period of time?

A. Since the publisher paid the total on tt

transmission of the service, the only costs incurre

by the United Press were the furnishing of a teh

type machine. On the basis of norma] accountin

procedure, which is in line with the American Teh

phone and Telegraph Company's rental charges tl:

machine costs amounted to $8.54 a week, and tl:

additional cost of 12 cents to cover the usage of tl:

paper.

Q. And those are the only expense items thi

have been eliminated because the Ketchikan Dail

News was dropped from the Alaska circuit?

A. Yes, sir, that is right.

Q. And what is the diff(u-ence between the aj

gregate amounts you would have received from tl

Defendants and your costs incidental to furnish in

your News Report to them for the imex]:)ired po;

tion of your service agreement?

A. $21,489.57.

Q. And is that the amount of your damages, c

wliat you would have considered you will have lost

A. Yes, sir, it is.

Q. State whether or not the News Rc^port whic
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you furnished [64] to the Ketchikan Daily Ne\Ys

under your agreement of June 30, 1945, was fur-

nished as a part of the regular and customary busi-

ness activities of U.P.A. ? A. It was.

Q. And will you state whether or not U.P.A. was

ready, able and willing on February 14, 1954, and

thereafter, to continue furnishing its service to the

Defendants pursuant to your contract?

A. We were and still are.

Q. Why did you discontinue furnishing that

service to the Ketchikan Daily News?
A. They ordered us out. They said they were

shii)ping the teletype machine and also said they

could get a better rate elsewhere.

Q. After the Defendants ordered you out and

told you that they were shipping the teletype ma-

chine, did you accept this as a repudiation of the

contract and consider that you were relieved from

further performance thereunder ?

A. We did, yes, sir.

Q. Based upon the damage figures which you

liave heretofore given, will you state whether or not

this is the net profit which you would have made

in furnishing your News Service to the Defendants

for the balance of the term of the agreement and

the amount of that net profit?

A. Yes, it would have been net to us and it

would total [65] $21,489.57. I should say this is

tlie money which we should have got. but won't if

the Charles' have their way about it.

Q. In other words, the difference between $56.45
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per week, the amount you would have received, ai

$8.66 per WTek, the cost of maintaining your servi

to the Defendants, represents the net gain per we'

which you would have realized under your agre

ment if you had been able to continue the servic

A. That would be the minimum, yes.

Q. Is it part of your duties as Assistant Ge

eral Sales Manager to have knowledge of the cos

and expenses which U.P.A. incurs in furnishing i

News Service to various newspapers and rad

clients and in particular to the Ketchikan Dai

News? A. It is.

Q. Are you personally familiar with all t

costs and expenses which U.P.A. incurred each w^ei

in furnishing your News Service to the Ketchik;

Daily News'? A. I am.

Q. Will you state whether the information whii

you have heretofore given wdth reference to tho

costs and expenses is based upon facts and figur

which are contained in the business records

U.P.A., which you have examined? [66]

A. They are.

(Reading suspended.)

Mr. Faulkner : May it please the Court, I objc

to that question as not the best evidence. I think -^

are entitled to have some books of account or sor

computation of costs instead of this man's stateme

that he examined the books. It isn't the best e^

{len('(s so I object to that question.
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Mr. Dimond: I doubt whether the best evidence

rule applies here, your Honor.

The Court: Will you read that question again?

Mr. Dimond: "AVill you state whether the in-

formation which you have heretofore given with

reference to those costs and expenses is based upon

facts and figures which are contained in the busi-

nes records of U.P.A. which yon liav^ examined?"

The Court: Well, it seems to me the best evi-

dence rule would apply. It calls for the contents of

business records. But the question that occurs to me
is whether this objection is available now. If I re-

call the rule governing objection to depositions, if

the objection is one that could have been made at

the time of taking the deposition and could have ob-

viated the difficulty, it should have been made then

;

otherwise, it can't be made at the time of trial.

Mr. Faulkner: Well, of course it couldn't in this

case, your Honor, because this was taken in New
York and w^e [67] weren't there and we had no way

of being there and making objection to it or cross-

examining him on it.

Mr. Dimond: You had the opportunity.

Mr. Faulkner: I think they are obliged to fur-

nish the best evidence here in order to admit this.

The Court : Well, of course, if there is no objec-

tion made at the time the evidence goes in, the rule

can't be invoked later. I think that the objection

could very well be made if it weren't for that situa-

tion, that it could have been made and wasn't. Now,



100 United Press Associations, etc.

(Deposition of Carl B. Molander.)

I suppose that the plaintiff does not have his r

ords here?

Mr. Dimond : I don't know.

The Court: The records to which reference

made there in that question.

Mr. Dimond: You don't have all these recorc

Mr. Belnap: No, I don't have.

The Court: Well, I think the objection will he

to be overruled on the ground that it is an objecti

that should have been made at the time of taki

the deposition and would have obviated this defe

(Reading resumed by plaintiff.)

Q. Are the facts and figures and the entries ma

in connection therewith done in the regu]

course

(Reading suspended.)

Mr. Belnap: I don't think I gave the answer

that [68] previous one, before the objection ^^

made.

Mr. Dimond: AVell, what is the answer to i

previous one?

(Reading resumed by plaintiff.)

A. They are.

Q. Are the facts and figures and the entr

made in connection therewith done in the regul

course of the day-to-day business of U.P.A.?

A. They are.

Q. Will you state whether or not it has been t
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practice for U.P.A. for many years to maintain in

the regular course of its business detailed records

setting forth the costs and expenses incurred in con-

nection with serving its clients? A. Yes.

Q. State whether or not it has been the practice

of U.P.A. for many years to have notations made
in its records so that they will fully and completely

reflect the costs and expenses incurred by it in fur-

nishing its service to any particular radio station

or newspaper client ? A. Yes.

Q. State whether or not the various books and

records of U.P.A. from which you have received tlie

information to which you have testified have been

kept pursuant to the aforesaid practices'? [69]

A. They are.

Q. And would you state whether or not you are

familiar with the books and records to which you

have just testified and to the manner in which such

l)ooks and records have been kept ? A. I am.

Q. State whether or not those books and records

are a part of the official and legular books and rec-

ords maintained by U.P.A. relating to its costs, ex-

penses, charges and payments'? A. They are.

Q. State whether or not the persons who made

the entries in such books and records were making

such records pursuant to their regular day-to-day

business duties'? A. That is right.

Q. State whether or not it was part of the regu-

lar day-to-day business duties of U.P.A. 's employees

to keep those books and records and to keep them

systematically and accurately to the best of their
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ability'? A. That is right.

Q. And from all the foregoing would j^ou si

that you were personally familiar with the boo

keeping practices which you have heretofore tes"

tied to and particularly with respect to those pra

tices as they relate to the Ketchikan Daily [7i

News? A. Yes, I am.

(Eeading concluded.)

Mr. Dimond: And that is the (^nd of the dep

sition. Attached to the deposition is the origin

contract signed by the parties to this action with,

Mr. Molander has testified to twelve documents coi

prising modifications and actually a part of th

contract. I would like to offer in evidence tli

printed contract with the documents attached. Son

of them may be dui:)lications.

The Court: Well, what are the documents th

are attached to it—the modifications ?

Mr. Dimond: They are documents that refle

the agreements ])etween the parties, the correspond

ence showing the change in rate and reductions ai

modifications.

The Court: Is it complete in tliat respect?

Mr. Dimond: Yes, it is. (Handing- proposed e:

hibit to Mr. Faulkner.)

The Court: Well, the contract with supportir

i)a])ers may be admitted in evidence.

The Clerk: That will be Exhibit 2. [71]
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Defendants' Case

PAUL S. CHARLES
called as a witness on behalf of the defendants, be-

ing first duly sworn, testified as follows:

Direct Examination

By Mr. Faulkner:

Q. Mr. Charles, please state your name.

A. Paul S. Charles.

Q. And where do you live?

A. Ketchikan, Alaska.

Q. How long have you lived here?

A. Oh, since 1926.

Q. And what have you been doing?

A. Working at the newspaper business.

Q. For how long? A. Since 1927.

Q. Since 1927? A. Yes.

Q. What was the newspaper?

A. The Chronicle.

Q. How long did you work there?

A. Seventeen years, I believe.

Q. And then you went with another paper?

A. Then I went over to the Alaska Fishing

News.

Q. And w^ho owned the Alaska Fishing News?

A. Sidney Charles, my father. [115]

Q. And how long were you there? Do you re-

member what year you went there?

A. Frankly, no; but it was, I think, about 1940.

or '39— '40, around there.
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Q. And you have been there continuously sine

A. Yes.

Q. Now, how often was the paper publishe

What paper did you publish then ?

A. The Alaska Fishing News, and at that tii

it was a tri-weekly. That was three times a week

was published.

Q. Now, where did you get your news service i

tlie Alaska Fishing News?

A. We got it from the United Press throu

what they call a pony service, and a pony service

one that they send through the telegram office in

—well, it comes in a reduced form. I mean, y
have to fill it in, and it comes by telegram; is wt

it was.

Q. Now, did you have the United Press Servi

several years prior to September, 1945 ?

A. I believe we had it three years.

Q. And was it satisfactory?

A. Yes; at that time I considered it satisfactoi

Q. And you are familiar vsith the \y\)Q of ne^

they were sending you at that time?

A. Yes. [116]

Q. And wh(^n you—then you are familiar wi

the contract which is the subject of this lawsu

which went into effect in Septeml)er, T believe, 19^

somewhere around there? A. Yes, I am.

Q. Now, that contract refers to a news repo:

AVhat did you undei'staiul was to bc^ the nature

the news report with reference to the I'eports y<

had previously received from the United Press?
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A. Well, I felt the nature of that report, from
what we had received three times a week, that natu-

rally it would be a much fuller report, much more

detail, and so forth, and, first that it would be re-

gional news or Alaska, which we always specified,

that we would probably get, concentrate on Alaska

;

next would be your Pacific Northwest; and third

would be Washington News; and then your fourth

would be world new^s.

Q. Now, your understanding was that you would

get that type of service under this contract ?

A. We felt definitely that they would concentrate

on Alaska, Pacific Northwest and Washington.

Q. And was your understanding based on your

previous experience with them?

A. I would say it was.

Q. Now, you began to take this service in 1945;

did you [117] continue the tri-weekly paper then or

did you go to a daily?

A. We went to a daily shortly after we signed

up, I believe, for the teletype man, and shortly after

that, I don't remember just how many months, we

went into a daily newspaper.

Q. I think one of the depositions here mentioned

that the contract was dated September 1, 1945, and

that you actually began the service on October 3,

1945. A. That would be about right.

Q. That would be about the time you went to

the daily? A. Yes.

Q. Then you took the service then by teletype

v;hen you inaugurated the daily ? A. Yes, sir.
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Q. Now, who owned the Alaska Fishing News ;

the time that this contract was entered into*?

A. In 1945?

Q. Yes.

A. Well, Sid actually owned the Daily Nev

until such time as we made it into a stock corpor;

tion; he was the sole owner, I would say.

Q. He was the sole owner?

A. That is right.

Q. That is your father? [118] A. Yes.

Q. He is quite an old man, isn't he?

A. Well, he is eighty-one.

Q. And what is his condition of health?

A. Well, it isn't—he can't climb any stairs {

the present time, and he has had two or three heai

attacks, and that is one reason he is not up hei

today.

Q. Now, then you say you formed a corporatioi

Do you remember when that was?

A. The date? I don't know the exact date.

Q. Let me ask you this. Did you continue tal

ing the news from the United Press as the Alast

Fishing News until you formed the corporation?

A. We did.

Q. Now, what was the name of the corporatio

that succeeded to the Alaska Fishing News?

A. The Pioneer Printing Company.

Q. Now, I will hand you executed articles of ii

corporation dated April 2, 1948, and ask what thi

is; is that the articles?

A. That is the articles of incorporation
;
yes, si
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Q. That is the executed articles!

A. Yes, sir.

Mr. Faulkner : We would offer that. (Handing

proposed exhibit to Mr. Dimond.) [119]

The Court: It may be admitted.

Mr. Faulkner : Defendants' Exhibit C—no—B.
The Clerk: B.

Mr. Faulkner : I don 't know whether this should

go to the jury now.

The Court: You can suit yourself.

Mr. Faulkner: I will pass it around. I don't

want to read it.

The Court : I think, if you want them to read it,

we will have to suspend.

Mr. Faulkner: No, I wouldn't want them to

read it. Perhaps it would be better to file it.

The Court: Well, you can read it in argument.

Mr. Faulkner: I don't think the jury has much

to do with it anyhow. This is on the question of the

first or third affirmative defense—I have forgotten

which.

Q. (By Mr. Faulkner) : Now, Mr. Charles, at

the time that you formed the corporation, the Pio-

neer Printing Company, one of the defendants here,

did you transfer to that comi3any the property for-

merly belonging to your father and operated as the

Alaska Fishing News'? A. Yes, sir.

Q. I will hand you a bill of sale and ask you if

that was the transfer that was made at the time ?

A. Yes, sir. [120]
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Mr. Faulkner: We will offer that. (Handing

proposed exhibit to Mr. Dimond.)

Mr. Dimond : I have no objection.

Mr. Faulkner: Defendants' Exhibit C.

The Clerk : C—that is right.

Q. (By Mr. Faulkner) : Now, Mr. Charles, tha

bill of sale is signed by yourself and your fathe:

and your wife? A. That is right.

Q. Did you own an interest in the partnership a

the time you signed the bill of sale, or why was i

that your signatures were on there?

A. Well, actually, there would be no indicatioi

that I ever owned anything in the Alaska Fishini

News, although I had put money into it, and it wai

considered, I mean, that I did own a part, or sup

posedly, but actually it never showed that I owne(

any of the Alaska Fishing News.

Q. Now, when you formed the corporation, an

you familiar with the way that the stock was issued

generally familiar with it ?

A. Well, generally, yes. I think that Perry Hil

leary held $10,000.00 worth ; Robert DeArmond hek

$3,500.00 worth ; I only held one share in the corpo

ration, I believe, and other stock had never beei

issued to me; and T think Sid has one share in tlK

cory)oration.

Q. And what was the par value of the [121'

shares A. $100.00, I believe.

Q. I will hand you Minutes of First Meeting o

Stockholders, or what i3urports to be, and ask you i

that is correct? A. Yes, sir.
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Mr. Faulkner: We will offer that. (Handing

proposed exhibit to Mr. Dimond.)

Mr. Dimond: No objection.

Mr. Faulkner: Defendants' Exhibit D.

The Clerk: Exhibit D.

Q. (By Mr. Faulkner) : Now, you say that the

only certificates of stock issued to date in the corpo-

ration were to Robert DeAnnond, Perry Hilleary,

and who else?

A. Pat Charles, my wife, and T, and Sid; and

Marie Flood now has stock.

Q. Now, has any stock actually been issued to you

or your wife or your father?

A. I believe just one share.

Q. One share so far. Now, T will asl: you if

these are the, what I am handing you, are the stock

certificate stubs of the stock that has been issued ?

A. DeArmond, Hilleary, and Mrs. Flood.

Q. Now, these stock certificates begin at No. 5.

What about Nos. 1, 2, 3, and 4; have they ever been

issued? A. No.

Q. That would be your father's, yours and your

wife's ? [122] A. That is right.

Mr. Faulkner: We will offer these. (Handing

proposed exhibit to Mr. Dimond.) This will be De-

fendants' Exhibit E.

The Clerk: E.

Q. (By Mr. Faulkner) : Now, Mr. Charles, I

will ask you this question. This contract that United

Press sues upon has a provision in it that the Alaska

Fishing New^s will guarantee that the contract will



110 TJyiited Press Associations, etc.

(Testimony of Paul S. Charles.)

hv carried out b}^ the successor. I will read you this

''In the event of sale, transfer"—I am reading fron

the contract, Paragraph 8—"In the event of the

sale, transfer or consolidation of the aforesaid news

paper property of the Publisher, the Publishei

hereby guarantees that his successor or assignee wi!

fulfill the terms and conditions herein contained foi

the full life of this agreement."

Now, was there any document ever signed oi

anything ever done to bring that to the knowledge

of the corporation, except what you and your fathei

knew about if? A. I don't believe there was

Q. Now, was that ever brought to the knowledge

of the chief stockholders, Perry Hilleary and Rob

ert DeArmond? A. No.

Q. Did they have anything to do with it?

A. No; no, I don't think they had anything t(

do with the press service whatsoever. [123]

Q. Was there ever anything done aliout theii

assuming this contract? A. No.

Q. Except that you and your father continuec

on there to manage the paper, of course?

A. That is correct.

Q. And you continued the news service with thf

United Press; that is right, is it?

A. That is correct.

Q. As far as the other stockholders are con-

cerned and the official re^cords of the company

there is no indication that there was ever any as-

sumption of this contract by the corporation?

A. No, sir.
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Q. Now, let's go back to the contract, to the

service furnished under it. Did you have some
trouble with United Press over this contract, over

the service they were furnishing you ?

A. Yes; we have had trouble over the servic(\

and we have made numerous complaints to them,

and constantly we sent telegrams to them, and
over stories that we were scooped on day in and

day out and that came out of Washington, D. C,
and out of the Pacitic Noi-thwest, and constantly

we had one complaint after the other, and my
father used to go down and file a telegram every

second or third night [124] to the Seattle office of

Harry Carlson asking for them to get on the ball

and quit getting scooped, and he would name the

stories and so forth, and it was such as the pulp

mill we were scooped on here, and we had in-

formed them at times to kee]) a check on that and

on the Indian Affairs and different things, and

then constantly they would make alibis. Well, the

newspaper can't exist on alibis by a press service,

and this thing has been going on, and Governor

Gruening made a complaint about the way they

handled a story about him and the Governors'

Conference. They mentioned everything in the

Governors' Conference, and we had a copy sent

to us of the letter, and they mentioned everything

in the Governors' Conference, including statehood

for Hawaii, which was a unanimous resolution by

the o'overnors for statehood for Hawaii and Alaska,
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but Alaska was left entirely out. Well, I mean,

they are furnishing an Alaska service. You would

think they would include that.

Q. Well, now, just a minute.

Mr. Faulkner: I will state to the Court that I

will connect all this up by exhibits. I am just ask-

ing him to state generally now what is the nature

of the things.

Q. (By Mr. Faulkner) Now, you have referred

here to a news item that w^as sent you by the United

Press on a Governors' Conference? [125]

A. Yes, sir.

Q. And what was done at that Governors' Con-

ference; do you remember"?

A. Well, one thing they did was they did pass

this resolution for statehood unanimously for Ha-

waii and Alaska, but the UP story came over

with a stoi'y about the western governors and even

mentioned—well, let me see if I can recollect that

story—it even mentioned fertilizer at the start,

but at the very bottom it said other developments

and thc^n it mentioned statehood for Hawaii, but

nothing for Alaska.

Q. Now, did tlie Associated Press carry the full

news on thaf? A. Yes, it did.

Q. Did the Governor of Alaska complain about

that? A. Yes, he did.

Q. And you have a copy in your files of the let-

ter he sent the United Press? A. Yes.

Mr. Faulkner: I believe the ITnited Press, your

Honor— I made a request for admission of the
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original letter, and they said that they couldn't

find it. Now, I will offer now a copy of that letter

which we have here.

Mr. Dimond: What is the date of that letter?

Mr. Faulkner: It is April 29, 1948. It is in

your demand there. [126]

Mr. Dimond: If the Court please, I would like

to interrupt just a moment and obieet to the intro-

duction in evidence, either by way of exhibit or

testimony of Mr. Charles, of any instances of pur-

ported poor ser^ace that occurred prior at least to

the modification of the agreement entered into on

February 21, 1950, or even the automatic renewal

date of the contract which went into effect on

October 3, 1953, under the terms of the contract. I

think that the law is that in a case of this kind

that, assuming that these cases that Mr. Charles

testified about were breaches by the plaintiti, Avhich

we don't think they were, that they have waived

those by continuing to accept ser^dce under the con-

tract subsequent to that time by paying the rates

and so forth, and I tliink that that can be estab-

lished, your Honor. I think that these things clutter

up the record and they are not competent evidence.

The Court : That might be true if the defendants

were counterclaiming as a result of such breaches,

if they were breaches, or unsatisfactory service,

but all that this evidence is being put in for is for

its evidentiary value. In other words, if the de-

fendants were basing a counterclaim on it, then

the question of waiver would arise, but, since this
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is merely introduced or offered for its evidentiary

value, this objection that you make is not available

to you, and, ])articularly since the relationship of

the parties leading up to the breach is relevant

and material, wliy, the objection [127] will have to

be overruled.

Mr. Faulkner: Your Honor, I might state—this

might have application to something else—but this

is a very drastic contract drawn by the plaintiff, a

printed form, and it extends for a long period of

years, and we couldn't very w^ell come in and termi-

nate it because of one breach, but I want to show

that these were these breaches of service which con-

tinued over a period of years and we kept on going

until we just had to terminate the contract, so that

is the evidence that I expect to put in, and this is

just a y:)art of it.

Q. (By Mr. Faulkner): I will ask you, Mr.

Charles, if that is a copy of the complaint that

Governor Gruening sent to the United Press

Service ? A. Yes.

Mr. Faulkner : You have this ?

Mr. Dimond: Yes.

Mr. Faulkner: We will offer this in evidence.

The Court: If there is no objection, it may be

admitted.

(Marked Pefendants' Exhibit No. F.)

Mr. Faulkner: T would like to read this veiy

brieflv to the jury at this time. This is dated:
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"Room 6412, Interior Building-, Wasliino-ton, D. C,
April 29, 1948. Mr. Hugh Baillie, President, United

Press Association, New York, New York. Deai' Mr.

Baillie: [128]

"I would like to call your attention to the dis-

parity between the AP and the UP stories out of

Sacramento on the matter of the Statehood resolu-

tion. The matter is of some importance to me and

naturally of considerable interest to Alaska. The

resolution which I introduced and which was passed

unanimously by the governors, copy enclosed, urged

action equally at this session of Congress in behalf

of Statehood for both territories. You will note that

the UP story sent to Alaska for some unaccountable

reason left Alaska out of the story and merely

mentioned Hawaii.

"You can understand my feeling, I think, that

the readers of the UP papers in Alaska were de-

prived of what to them would be the item of

greatest interest. I would appreciate knowing what

your reaction is and what the reason for the corre-

spondent's deletion of mention of Alaska in his

dispatch to Alaska. The UP clipping is from the

Ketchikan Daily News; that AP clipping is from

the Honolulu Star Bulletin. Sincerely yours, Ernest

Gruening. Governor."

Q. (By Mr. Faulkner) : Now, Mr. Charles

Mr. Faulkner: I have various new^spaper clip-

pings here which I want to introduce by another

witness, your Honor, but I want to ask Mr. Charles

generally.
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Q. (By Mr. Faulkner) : Now, you said various

complaints v/ere [129] sent to the United Press

over a period of years, was if? A. Yes.

Q. And you had letters back and forth from

them? A. That is correct.

Q. Where would this correspondence be—with

various offices?

A. Well, it would be mostly with your Seattle

bureau.

Q. Seattle bureau?

A. Seattle bvireau manager: because that is

where it comes from.

Q. Who was in charge there durin;": the periods

of this correspondence?

A. Well, Harry Carlson was probably there the

lono-est, and ther'^ were various managers; therp

were some there that I didn't know; but I did know

Harry Carlson, and he was there for a considerable

period.

Q. Did you know Mr. Green?

A. Yes, I knew Mr. Green.

Q. Now, Mr. Charles, they mention various rate

increases. This contract calls for $38.17 a week for

the news service plus, of course, your paying the

cost of the telegraph tolls and agreed to pay the

increases in the various costs that they had in

Seattle; is that right? A. That is right.

Q. And those were detailed in the deposition

here of Mr. Molander? [130]

A. That is correct.

Q. They increased from time to time so that you

>
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paid in addition to $38.17 a week the sum mentioned

by Mr. Molander? A. That is right.

Q. That too. And that was all paid in full up to

the time you cancelled the contract ?

A. Yes, sir.

Q. You owTd them nothing?

A. That is right.

Q. Now, going back to the service, in the fall

of 1953, just a short time before this contract was

cancelled, did you have some special difficulty about

Alaska news, especially Juneau news ?

A. Yes, sir. I think the final thing that decided

us to quit the Ignited Press \vas at the time they

hired a correspondent in Juneau, George Sundborg,

who acted as a correspondent for the Ketchikan,

Alaska, Chronicle. He sent them news stories of

considerable im])ortance and never sent a word, ap-

parently, to the Ignited Press, because we never

received anything from the United Press on the

things that were happening in Juneau, and they

were of prime importance to the people in the

Ten4tory.

Q. Now, what the United Press did then was to

hire as their agent a correspondent in Alaska, a

man who was a [131] correspondent of another

paper to whom he gave priority; is that right?

A. That is right.

Q. That other paper happened to be your rival ?

A. That is right.

Q. And you have a good many instances of

thino-s that occurred there during that period?
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A. Yes.

Q. Which will be introduced by another witness'?

A. That is right.

Q. Now, that occurred in the late months of 1953,

after the middle of the summer *?

A. It occurred
;
yes, sir. We had to give up mak-

ing any further protest to the UP because they

paid no attention to us whatsoever; neither did

they improve their service.

Q. Now, in November, 1953, did you send a

letter to them stating that on account of these A^ari-

ous things you werp cancelling the contract?

A. I believe Mrs. Flood would be able to answer

that. I told her previously to that that I felt that

she should, when the time came for the notification,

to notify them that we wanted to cancel our con-

tract.

Q. And what did you do then—I mean, in the

way of getting news service?

A. I had contacted the AP and talked with Mr.

Hutchison and [132] with their other representa-

tive, the bureau manager—T don't recall his name

now—and arranged for service from the AP, and

then I did make a trip to San Francisco

Q. First, why did you make that arrangement

with the AP?
A. Because we weren't getting the news cover-

age through ITP. it was a poor service.

Q. And then you continued with the UP and had

to have them both?
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A. That is right; although, previously, I will

say this—two and a half years ago, to overcome

the handicap of UP, I put in a Scanagraver, which

runs us normally about $600.00 a month, to pay the

lease on this, the operator's cost and the plastics

involved and keep a photographer on that.

Q. That was done to

A. That was to offset the poor coverage so we
could stay in business. That is what it meant.

Q. That cost y')U about $600.00 a month?

A. That is right.

Q. Then you said you went to San Francisco, so

will you tell the jury about that trip to San Fran-

cisco '?

A. Yes, sir. I went down to see Mr. Green

about the contract.

Q. Who is Mr. Green ? Well I think he told you.

A. He was in the San Francisco office. And we

talked about [133] this contract. I told him that,

frankly, that I didn't believe his news service was

good. I mean, we talked about the news service. We
also talked about the price, and, while in his deposi-

tion he says that it was $125.00, that I stated a

figure, well, I think Mr. Green is mistaken on that,

because at the time I didn't state any figure.

Q. You mean—now, just a minute—wasn't it

$135.00?

A. No; I think it was $125.00 that he said. But

what I did tell him was that, due to the fact that

we had this contract with him, that F would go

ahead and take the UP on the same basis that I
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would take the AP and pay him just the same and

sign the same kind of a contract for the same

number of years, and that is what I said. I mean,

basically, if he wanted to go, I mean, he would have

to—in other words, what I said was that the news

service wasn't such, that we just weren't getting

the news through the UP; we had to take AP.

Q. You told him that you would get the same

news service through UP'?

A. That is right; I v/ould take it, and he would

have to compete on the same basis that AP would

and according to the figures.

Q. Well, now, did you tell Jiim at tliat time about

their agent in Juneau'? [134]

A. Yes, sir. I told liim about Mr. Sundborg and

I told liim that politically Sundborg was very op-

posed to us.

Q. That wouldn't have anything to do with it.

But you told him that he wasn't giving the UP
news ?

A. That is right. T shovred him instances of it.

I took newspapers down there.

(Whereupon, Court recessed for five minutes,

reconvening as per recess, with all parties pres-

ent as heretofore and the jury all present in the

box; whereupon the witness Paul S. Charles

resumed the witness stand, and the Direct Ex-

amination by Mr. Faulkner was continued ns

follows.)

Q. Mr. ^ Varies, when you went down to see Mr.
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G-reen in San Francisco in January or Februaiy,

1954, did you at that time have any signed contract

with the Associated Press"? A. No, sir.

Q. You were taking the service and you hadn't

at that time signed any contract with them ?

A. No, we hadn't.

Q. Now, what did you tell Mr. Green about his

service ?

A. I told Mr. Green that, if he wanted us to con-

tinue, he would have to give us as good ser\ace as

the Associated Press and compete with the Associ-

ated Press on tliat basis and give us a good service.

Q. And it was Mr. Green, was it, who mentioned

the $135.00 a month: he said that you [135]

wanted

A. The figure—T can't see where the figure of

one hundred and twenty-five or one hundred and

thirty-five entered into it, because at that time, as

far as I know, we talked figures, and it is true that

he said that he would—the rest of his deposition, I

remember him saying that he would reduce the rate

in so many years and so many years, and my feeling

was that we couldn't be tied to a service unless they

could give us a service over that period of years, and

it wasn 't a question of costs. Of course, he said, too,

there one thing that I think he misunderstood. He

mentioned a statement there that we had lost money.

Well, I told him the last couple of years, since we

had put in the Scanagraver and gained circulation,

we hadn't been losing money.

Mr. Faulkner: I think that is all.
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Cross-Examination

By Mr. Dimond:

Q. With relation to this corporation, Mr.

Charles, did you say that there was no written con-

tract between you, your father and your wife and

the corporation as to the assumption of the duties

under the contract ? You never had a written agree-

ment that the corporation would take over the per-

formance of the newsi^aper under the contract?

A. No, sir; not that I know of. [136]

Q. Did you check all the minutes of the corpora-

tion meetings to see if anything was ever said on

that point % A. No, I have not.

Q. You haven't checked all those? A. No.

Q. Do you know whether the corporation direc-

tors have had regular meetings?

A. Well, we have had meetings. I wouldn't say

regular meetings though.

Q. Are you an officer of the corporation ?

A. Yes, sir. I am the chairman or president.

Q. But the corporation, the Pioneer Printing

Company, has, since it succeeded to the Alaska Fish-

ing News in '48, I think, or '49, it continued to re-

ceive the United Press news report?

A. That is correct.

Q. And published it in its paper, the Ketchikan

News? A. That is right.

Q. A]id then paid for tliat service?

A. That is right.
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Q. I think you stated that your father, Sid

Charles, was the sole owner of the Alaska Fishing

News. Now, in the complaint in this action we al-

leged that it was owned by a partnership consisting

of Sid Charles and you and your wife, and the

answer to the complaint admitted those [137] alle-

gations, admitting it was a partnership.

A. Well, it may have been considered a part-

nership, but I don't remember of any papers being

drawn u]) whereby that my wife and I had aetuall}'

legally any interest in the Alaska Fishing News.

Naturally, I went over there ; I put in money in the

Alaska Fishing News; and we started—I bought

machinery and things to print the Alaska Sports-

man Magazine at that time.

Q. You cited many cases where you were scooped

by your opposition and you assert that it was be-

cause of poor coverage by United Press. Now, do

you know exactly when those dates occurred—on

the dates those occurred*?

A. No; on dates T wouldn't know generally. T

mean, it is something over a period of time, and I

believe that our news editor, who will a])pear, will

give you a better ])icture of that. Mr. Brice, who is

the city editor, he handles the news.

Q. Were you aware that there was a clause in

this i)rinted contract that provided for termina-

tion of giving notice at a certain time?

A. Yes, sir.

Q. You said that in your talk with Mr. Green, I

think in February or January, 1954, that you had
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not signed Vvitli Associated Press, and he said in his

deposition that you told him you had signed a con-

tract with them. Which is [138] correct—had you

or had you not signed a contract?

A, I had not signed a contract at that time. I

told him we were going to sign a contract unless we

got better service.

Q. You said you worked on the Chronicle for

a while? A. Yes, sir.

Q. What years were they?

A. That was from 1927 up till about—1926, when

I was going to high school, I worked there at nights

on the Chronicle and then went on days in 1927 and

continued on until such time as I moved over to the

Alaska Fishing News.

Q. What was your capacity on the Chronicle?

A. Linotype operator.

Q. What have been your positions and capacities

since you worked on the Ketchikan News ?

A. Well, I am Linotype operator, pressman, gen-

eral manager, floor sweeper, anything you can name.

Q. You sort of run the whole show?

A. Yes.

Q. When you received—you had a teletype ma-

chine^ wlien United Press was sending the news

report? A. That is correct.

Q. Was it your job, or was it somebody else's, to

edit those news reports and decide which would go

in the paper and which wouldn't? [139]

A. That is up to Mr. Brice, our city editor.

Q. You didn't do that? A. No, sir.
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Q. You spoke about the United Press story re-

lating to statehood for Alaska which Governor

Gruening complained about in his letter to the

United Press ? A. That is right.

Q. Do 3^ou by any chance have the original

transmitted copy of that story or do you have the

original transmission on that date ?

A. I believe we have.

Q. To find out whether that story could have

been transmitted and just left out of the paper? Is

that possible?

A. Well, I don't know. I couldn't state as to

that.

Q. Do you preserve youi* transmissions that you

receive, these long yellow sheets? A. Oh, no.

Q. You don't preserve them?

A. No. They go to the Linotype operator. Nor-

mally, they are edited and then they will go to the

Linotype operator and from day to day they are

thrown in the wastepaper basket.

Q. As I understand this, what happens is that

Mr. Brice tears off the story he wants and sends

it to the Linotype operator? [140]

A. That is correct.

Q. What is torn off is not saved?

A. No, sir.

Q. That is th]'own away?

A. That is right. He wi'ites the eds on them and

then sends them out and when we get through with

them we throw them away.

Q. There is no way to check back aiid see. if
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on a pai-ficular date the story appeared in your

paper, whether or not it had actually been trans-

mitted or just edited out of the newspaper?

A. That is correct.

Q. I don't understand how this, what this Scana-

graver thing has to do with the United Press serv-

ice, how it offsets it.

A. It offsets it from the standpoint of local pic-

tures. The Scanagraver is something that takes local

pictures. It is a circulation builder, and in order to

build circulation, do something, I had to put

that in.

Q. Do you still use thaf? A. Yes, sir.

Q. You now receive Associated Press service?

A. That is correct.

Q. Have you made any specific complaint your-

self in the last, oh, say, in 1951, or 1952, 1953, about

the type of [141] service?

A. Well, I think I have made various com-

plaints. Of course, Sid makes most of them. I be-

lieve that we did make a trip. Now, what years, I

couldn't say exactly. We have talked to UP rej)-

resentatives and talked to any of them that come

tlirough here, and my constant complaint was their

news service. I mean, we just weren't getting Alaska

news, and we had constant promises, one after the

other, alibis, and everything, that they were going

to improve their service, constantly in Alaska. They

were going to send us Alaska news. T specified that

we are an Alaska paper and Avant Alaska news.
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Q. Well, can you cite the instances where prom-

ises were made in specific cases ?

A. Well, no, frankly, I can't.

Mr. Faulkner: Well, I promised the Court that

the questions we asked this witness were just gen-

eral and that we would follow it up by introducing

these letters and also the replies, and we will do

that.

Mr. Dimond : That is all, Mr. Charles.

(Witness excused.) [142]

MARIE J. FLOOD
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Faulkner:

Q. Mrs. Flood, would you please state your

name? A. Marie J. Flood.

Q. And where do you live, Mrs. Flood?

A. Ketchikan.

Q. What is your business, or you work where?

A. I am business manager for the Ketchikan

Daily News.

Q. How long have you been with the Daily

News? A. Eight years.

Q. Do you own some stock in the Pioneer Print-

ing Comi)any which publishes the Daily News?

A. I do, sir.

Q. Mrs. Flood, are yoii familiar with some iH)V-
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respondenee between the Daibr News and the United

Press regarding the service"? A. Yes, I am.

Q. I will hand you a letter here dated November

14, 1953. Now, this is a copy of a letter, Mrs. Flood,

but are you familiar with that copy ?

A. Yes; T wrote the letter.

Q. That is not an original but

A. That is my copy of it. [143]

Q. That is taken from your files'?

A. Yes, sir.

Q. On the letterhead of the Daily News?

Mr. Faulkner: Now, your Honor, this is a letter

we queried the plaintiif about and they said they

couldn't find it. (Handing document to Mr. I)i-

mond.) I think Mr. Molander testified about it.

Mr. Diraond: Well, our client has ncA^er seen it

before.

Mr. Faulkner: Well, I think the testimony of

the ]:)laintiff is that they received a copy of this

letter of November 14th later on but did not receive

the original at that date. That is the testimony.

The Court: Well, I don't think it is any objec-

tion anyhow to the offer.

Mr. Dimond : Not if she identifies it.

Q. (By Mr. Faulkner): This letter attached

to defendants' motion for admission of documents

under Rule 36, the letter dated November 14, 1953,

there, is a copy of a letter you wrote? A. Yes.

Q. And did you mail that to the United Press?

A. I did, sir.

Q. To New York, to their headquarters?

m
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A. Yes. [144]

Q. And you mailed it on the date given in the

letter? A. On November 14th.

Mr. Faulkner: Now, if the Court please, while

this witness is on the stand—all of these other let-

ters in this bundle here are admitted and that one

is approved, so I would like to introduce—I think

that these can be introduced all together—defend-

ants' motion for admission of documents and the

reply, and the documents are attached. Now, some

of these are very vital and instead of skipping over

them I would like to read them to the jury.

The Court: Do you want to offer them first?

Mr. Faulkner: Yes; I want to offer them and

then

The Court: Well, as I understand it, every one

of them has been admitted?

Ml'. Faulkner: Yes; except that one. Isn't that

right, John?

Mr. Dimond: If the Court please, I think at

the time we answered this request for admissions

the plaintiff couldn't find the original of the letter

dated August 26, 1949, and recently, since that time,

I received a carbon copy of the letter from some of

the parties in this case saying they located the letter,

so I won't object to it, and we will now admit that

the letter is genuine and was received.

The Court: Well, the only letter then that you

haven't admitted is this one of November [145]

14th?
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Mr. Dimond: That is the only one that we have

not and vrill not admit.

The Court : I was just thinking that, since it may

become necessary to instruct the jury on that, per-

haps there should be some proof of the mailino- and

the affixing of postage and return address.

Mr. Faulkner: I asked her if she sent it, if she

mailed it the same day to the address of the United

Press in New York, which is on the letter, and that

is as far as we can go, and then

The Court : Well, my recollection is that the pre-

sumption that a letter of that kind has been received

attaches only upon a showing that there was post-

age affixed and there was a return address and it

was not returned.

Q. (By Mr. Faulkner) : Well, is that so, Mrs.

Flood?

A. Yes. It was put in a Ketchikan Daily News

envelope which holds our return address. It was not

returned.

Q. It was not returned. And it had postage on it ?

A. Yes, sir.

Mr. Faulkner: I would like now to otfer this as

Defendants' Exhibit No. G.

The Clerk : G.

Mr. Faulkner: And I would like to read those

letters.

The Court : Are you asking that they be marked

as one exhibit? [146]

Mr. Faulkner : Yes ; I think so, because
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The Court: Very well.

Mr. Faulkner: We have the admission there of

them, which I think is important. We could take

them out and just put the letters in that are at-

tached to this.

The Court : They may be admitted.

The Clerk: That group is marked Defendants'

Exhibit G.

Mr. Faulkner: Now, if the Court please. I wonld

like to read some of these to the jury. Here is a

letter to Mr. Jesse Bogiie, Chicago, and Mr. Roger

Johnson, Portland, dated Seattle, Washington,

March 2, 1948, from Harry Carlson with a copy to

Mr. Charles:

"Dear Cents:

"This is another ])eriodic but highly important

request to remind your wire tilers that stories from

Washington slugged for AR must move before our

Alaska file deadline of 11:30 a.m. (PST) and if

they come from WA after that deadline, moved as

rapidl.y as possible so that we can cable it on an

extra-time basis to our Ketchikan, Alaska, client.

"Our pioneer Alaska client, the Ketchikan Daily

News, has been beaten badly twice in the last week,

the AP-served opposition paper having bannered

WA stories of Alaska significance while the News

had not a word. Editor Sid D. Charles has the

patience of Job, but [147] sometimes is justified in

registering a vigorous complaint.

"We relayed his first complaint to Rosemary
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Mullany in Washington and her letter in answei'

certainly excuses her of most of the blame in for-

getting the News. Some of that blame must be as-

sumed by us right here in Seattle for not reminding

her of what's coming up so that she can watch it.

And I believe another fault may lie in delay of this

news on wire filer desks.

'^For instance, on March 1, a story datelined

WA"
I think that is Washington.

"qoting C. M. Granger, assistant chief of the

Agriculture Department's Forest Service, telling a

Senate Interior subcommittee that Congress shoulcl

extinguish any Indian rights to Alaska forest pre-

serves, came too late to AR for the Ketchikan file.

The first take was cleared from Portland relay at

12 :32 p.m., and the cleanup was cleared at 2 :28 p.m.

(both times PST).

"It could well be that both of these takes moved

in record time from WA, but it is just as possible

that the entire story moved from WA in plenty of

time to be relayed through HX and JO for our

Ketchikan file. I would appreciate it if you would

check into this matter and if the latter is true, re-

mind your wire filers io ])lace a ]:>riority on AR-

shigged stories of this nature even if [148] there is

littl(^ interest in the states generally. Usually, these

stories gain ])rominent play in Seattle newspapers

because of the higli interest in Alaska hereabouts.

So that should lend weight to the necessity of fast

i7i()vement.

>
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"We had queried for this store at the request of

the News, and although we tinally got it, he was
shut out again by the opposition. As far as he knew,

according to his cable, 'again query absolutely

ignored coverage Butler Senate hearing. Why op-

position today bannerlined Granger's testimony vs.

Alaska Indian reservations ? Should I query Wash-
ington UP direct? Am greatly puzzled why can't I

get action this important source Alaska News.'

''We have Rosemarie's assurance that if she is

queried in advance, she will come through for us.

Now all we need is fast transmission of her story to

Seattle so we can shoot it to Ketchikan and y)revent

any further shut-outs of our best customer in

Alaska by the opposition.

"Thanks for anything you can do. Best regards,

Harry Carlson.

"P.S.: Here's why T think some of these stories

are dying on the relay desks: Rosemarie writes that

on Feb. 18, at 1:39 p.m. (EST) a story slugged

WA108 moved on a ]mlp bid that we had queried

for in response to a [149] query from Mr. Charles

in Ketchikan. It was slugged for (AR) at the bot-

tom, she writes. But I fail to see it any place in the

day's file here. That story was spiked some ])lac(\

It hurts worse when you learn that after queries

moved from Ketchikan to Seattle to Washington

and tli(^ jol) was done to have it die en route back

to Ketchikan.''

That is Harry Carlson. And here is one dated

January 29, 1949.
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''United Press Association, News Building, New
York, New York. Attention: Carl B. Molander.

Dear Mr. Molander:

"We have received your communication of Janu-

aiy 14, and although if we continue UP, we have

no option but to pay the extra toll, we do wish to

register a complaint. It hardly seems fair to be

asked to pay more for poorer service from your

Washington, D. C, Alaska News Service than ever

before. Since UP has been expanding in Alaska, one

would think the rates w^ould go down instead of up.

"In our opposition's issue of January 27 was an

article about Governor Gruening, Joseph N. Kehoe,

U. S. District Judge, Division Two; Frank C. Bing-

ham, IT. S. District Attorney for Division Two;

Antliony J. Dimond, District Judge for Division

Three; and Harry O. Arend, U. S. Attorney for

Division Four. In the same issue of the opposition

was a not so important article from [150] Wash-

ington, D. C, about 'Alaska May Escape a Shij)

Rate Boost.'"

That is from the News. There is a P.S. on that,

too.

"Time after time we have been scooped on im-

portant Alaska news from Washington.

"We are your oldest patron and booster in

Alaska, yet when you recently took in the Anchor-

age News, we took second place in getting our news

until we made a kick. And just this week, we found
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that radio UP was shoved ahead of us. When com-

niiinication is bad, with only one circuit, this throws

us behind.

''A little better service from AYashington, D. C,
would be much appreciated. Yours very truly, Sid

D. Charles."

Now, here is one the 26th of August, 1949, from

Mr. Charles to United Press Associations in Seattle.

Attention : Mr. Fred J. Green.

"We are in receipt of your letter of August 19th

with regard to the pro})Osed rate raise.

"We have asked Captain Major, in charge of the

Signal Corps office here, for clarification. It was

the first he had heard of it. He promised to write

his headquarters and let us know.

"When we get the straight of the matter, if as

represented, we shall go to the mat in a publicity

campaign. Meantime, we would like to get from you

some [151] Senators and Representatives in Con-

gress w^ho have UP affiliations and might help in a

campaign. There is no use going to our delegate.

"In fact, there seems to be a ])ossibi]ity that ]^o-

litical pro-Gruening forces may be trying to shut

the I^P from Alaska because the papers which take

the service are anti-Gruening.

"Frankly, in case the raise is made, we cannot

aiford to pay it. While on this subject we would

like to know if our serAdce and tliat of the Anchor-

age News is on the same channel and for the same

hour. As we understand it, the AP channel all their
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Alaska papers at the same time. The Chronicle, our

rival, for instance, gets one hour sei'vice in the

morning and one hour in the afternoon, gets twice

as much coverage as we do, and it costs them just

about half what it does us.

''We have been promised when you received any

new patrons in Alaska our rates would be adjusted

and lowered accordingly, but instead they have been

raised.

''We are willing to make a fight against the ap-

parent discrimination in favor of the AP against

the UP in Alaska, but we also want cooperation on

your part. Very truly yours, Sid D. Charles."

Here is one from the Daily News, December 27,

1949, dated at Ketchikan, to United Press Associa-

tion, General [152] Offices, News Building New
York. Attention, Carl B. Molander:

''Your teletype and press service is costing us

just twice the amount the Chronicle, the opposition

pa]:>er here, pays to Associated Press. They also get

twice the wordage, one hour in the morning and

one hour in the afternoon. We get one hour daily,

from 11 :00 a.m. to 12 :00 noon.

"In a letter dated September 4, 1945, your Mr.

Dan Bowerman said: 'As we added other clients in

Alaska, of course, we would prorate the operator

cost among them, so that the cost would decrease

to you.'

"On the contrary, you have added other patrons

and our costs have kept increasing.
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"On October 9, 1946, Mr. Bowerman, said, on ad-

vice from New York

:

" 'That the United Press share the operator ex-

pense with you, on an open basis for an indefinite

period of time, while we continue our efforts to line

up added clients to share the expense. Vfe simply

would reduce your billing by $25 per week and

absorb the costs ourselves. Then if we succeeded in

adding- one more client we would bill the $25 operat-

ing expense to him. If we added more than one, the

total expense would be split three or more ways,

bringing your figure down below $25.'

''Since that letter was written you have added

the [153] Anchorage News, besides, we understand,

some radio stations. We are told that the latest

radio station, KALA, at Sitka, channeled with the

same news and at the same hours as our news, has

been given a reduced combination rate. If that is

true, why shouldn't we receive the same benefit?

"We are perfectly willing to change our hour to

get on the same channel with Anchorage News in

order to cut costs.

"Frankly, we must cut costs. It just isn't in the

cards to pay twice as much for half the news which

our opponent gets here through the Associated

Press. Unless our rates can be adjusted co-opera-

tively and in combination with other UP patrons in

Alaska, we shall have to make some other arrange-

ments. Yours very truly, Sid D. Charles."

(Whereupon Court adjourned until 10:00

o'clock a.m., April 14, 1955, reconvening as per
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adjournment, with all parties present as here-

tofore, and the jury all present in the box;

whereupon the witness Marie J. Flood resumed

the witness stand, and the Direct Examination

by Mr. Faulkner was continued as follows.)

Mr. Faulkner: Is the Court ready to proceed?

The Court: Yes.

Mr. Faulkner: I was reading the letters which

were [154] admitted by the plaintiff. I will continue

v/ith the one of January 3, 1951, which was a letter

from Mr. Jack Bisco, United Press x\ssociations,

New York, to Sidney D. Charles, The Daily News,

Ketchikan:

"Dear Mr. Charles:

"The unusual increases in expense which the

United Press has had to bear in 1950 are without

precedent in our entire history—unmatched even by

the extraordinary costs of covering World War IT.

"The rising tide of big news from Korea and

other theaters of international conflict j^lus uncom-

mon activity on the news fronts at home have caused

a heavy drain on our resources, and the^e is no sign

of abatement in this surge of big evf^nts which nuist

be reported punctually and comprehensively.

"During the year just ])ast we absorbed the cost

of the constantly widening scope of world news

coverage while, at the same time, we met increased

labor costs and, more im])ortantly, faced up to a

five-week strike to prevent those costs from going
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even higher. We fought the strike through and
achieved the settlement which we believe had health-

ful effect on the industry as a whole.

"During all this time—through the strike, the

warfare abroad and its ramifications, and while

other labor costs were rising—we delayed exercising

our contractual right to assess. We undertook to

bear all [155] these extra costs ourselves and we
continued to absorb them through 1950.

' ^Now the time has come when we must adjust our

rates in order to meet the tasks before us. In ac-

cordance with the provisions of our agreements cov-

ering extraordinary costs, we are obliged to increase

the rates for United Press service by 10%, effective

with the week beginning January 7, 1951.

"We do this with confidence in your understand-

ing and co-operation and with our appreciation for

your support. Sincerely yours, Jack Bisco.''

Here is a letter from Sid D. Charles to United

Press Associations. iVttention: Mr. Bisco. 23rd of

January, 1951.

"Dear Mr. Bisco: We have given your letter of

Jaimary 3rd considerable thought and while we un-

derstand and s^-mpathize with your problem, we are

in the 'same boat.'

"Until such time as we are able to make other

arrangements, we must go along with you, but to

com])ensate for this raise in rates, w(^ must ask that

you cut down our wordage or time to half an hour

beginning immediately. Because of competition of

another daily, we cannot advance our prices to meet



140 United Press Associatio'}is, etc.

(Testimony of Marie J. Flood.)

the rising costs of production, so must take this

means in keeping expenses down.

"In going over our contract and correspondence

witli [156] you, we find ourselves being bound for

a longer and longer period of time and for a sub-

stantially higher rate than we started out with,

which was to be reduced instead of raised v/hen

more customers were brought into the Association.

We would like at this time to come to an agreement

whereby the contract between the Ketchikan Daily

News and the United Press could be terminated by

either party on 60 days' notification. Very truly

yours, Sid D. Charles, Publisher."

And here is a letter from the Daily News. Oh, I

think I read that one. This is the one from Mrs.

Flood cancelling the contract, dated November 14,

1953. I think I read that to the jury yesterday. Oh,

here is one, 2/20/51. I thought this was the same

as the one I just read, from Sid Charles to United

Press Association, Seattle. Attention: Harry Carl-

son.

"Dear Harry: We appreciate your effort in try-

ing to work out a rate for us, but we do not wish

to involve ourselves in such a long term contract.

Therefore, we will acce])t the boost in rates proposed

in Mr. Bisco's letter of January 3rd.

"We are still anxious to put our contract for

service with you on a more definite termination

basis nnd would a])preciate your looking into the

matter. We have all other agreements for seiTic(^

II
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on a 60-day cancellation [157] basis. Very truly

yours, Sid D. Charles."

Then the one of November 14th from Mrs. Flood

saying that the contract was cancelled has already

been read, I believe. Now, here is a letter to Mr.

Belnap from Mrs. Flood dated the 14th of January,

1954. I believe this is the one to which Mr. Belnap

referred yesterday.

"Dear Mr. Belknap: I realize that we should

have notified you 6 months before contract renewal

vrhich is automatic. It is unfortunate that this was

not done but it does not change the fact that we wish

to cancel our service with United Press.

"We have found that we are able to get three

files of one hour and one half hour all before 12:00

noon at a cost less than that we are paying for, from

Ignited Prc^ss. Having two pa])ers in a town of 6,000

doesn't leave us much margin of profit—in fact, we

have been operating at a loss for the past seven

years. We must make every effort to cut our costs,

keep the quality of the paper above that of our op-

position and get the Alaska News first.

"On this last point, Mr. Charles had considerable

correspondence with Harry Carlson, formerly of the

Seattle Bureau, on the ])oor coverage we have gottc^n

in the past on Alaska News. We have been con-

sistently scooped on stories that are of interest to

our area by [158] the Chronicle that can-ies Asso-

ciated Press. In the ])ast we have made our own

arrangements with Bob DeArmond who acted as



1 42 United PniH^ Associations, et^)^

(Testimony of Marie J. Flood.)

your stringer to get coverage on the Alaska Legis-

lature.

''In regard to the rates, we have protested each

new raise, with the exception of your last one which

began in May of this year and again raised the rates

$4.18 per week. When we began our contract with

you it was with the understanding that the rates

would be lowered when you were able to get more

members into the Association. I believe you have

added more members, but instead of reductions, we

have had raises totaling about $23.00 per week.

"I hope the above clarifys our reasons for can-

celing our agreement with you and you will discon-

tinue tiling anything for us beginning week of Janu-

ary 18th. Sincerely yours, M. J. Flood."

And here is a letter from Mr. Belnap to Mrs.

Flood dated January 18, 1954:

"Mrs. M. J. Flood, Ketchikan Daily News. P.O.

Box 79, Ketchikan, Alaska. Dear Mrs. Flood. Thank

you for your letter of January 14 sent in reply to

my telegram of January 13. In my telegram, I said

I had just received word from our New York office

regarding your recent letter directed there in which

you referred to a previous [159] letter of November

14, the original of which was never received in New
York.

''I also said I was perplexed by your reference to

cancellation since the agreement between us had

renewed a short time ago and a new term is now

in effect. In addition there is an extension of the
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term by the conditions of a modification to the

principal agreement made in February, 1950.

''Clause Eighth of the agreement between us

establishes machinery for the termination of that

agreement. Neither of us has ever entered a cancel-

lation against the agreement in conformity with the

provisions established in Clause Eighth, and the

agreement thus continues in full force and effect.

We cannot, therefore, discontinue service to you.

"I have taken the liberty of turning over to

Martin Heerwald, our Washington-Alaska news

manager, your comments on Alaska news coverage.

We have a continuing program to expand and im-

prove our service in every department, and your

comments will be helpful to him. Heerwald will be

in Alaska himself later this week, and I have asked

him to get in touch with you for a more detailed

discussion of these points.

"With respect to our rates, my records here show

that the incr(^ases you mentioned have been more

than [160] off'set by reductions which have totaled

nearly $50 per week during the past seven years.

The latest reduction, amounting to $20, was made

in February, 1950, and is still in effect. It seems to

me on the basis of the information I have here that

we have been very fair in the matter of rate re-

ductions in the past, making these in the face of

constantly mounting costs to us to produce our news

repoi-t. I 'm personally prepared to discuss the mat-

ter of rates with you further if you wish.

"We have always been proud to be on your team
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at Ketchikan, and I regret very mnch that a mis-

understanding has arisen with respect to our agree-

ment. It's my earnest hope that this letter \Yill help

to clarify the matter and that everything will

shortly be straightened out to our mutual satisfac-

tion.

"With warmest regards and good wishes, I am
cordially yours, Davdd F. Belnap."

Here is a letter from Mr. Charles to United Press

Associations in New York, dated the 22nd of Janu-

ary, 1954:

"On November 14th, 1953, we wrote your office

and again on January 14th, 1954, we wrote to Mr.

Dave Belknap of your Seattle office explaining that

the continued high cost of United Press service here

at Ketchikan makes such cost prohibitive to the

Ketchikan Daily News. The Daily News realizes

that, pursuant to its written contract, [161] notice

of cancellation should have been given at least six

months before the end of the five-year period

elapsed, or by March 1, 1953. While the Daily News

was aware of the date of Sept. 1st, 1953, as being

the end of the five-year period, it was not the inten-

tion to leave the contract renew automatically.

"If the Daily New^s is to continue to operate, the

cost must be reduced. We have cut every other cost

item possible and are still losing money. In order

to be able to continue with United Press Service,

we need twice the amount of the ])resent service for

the sanu^ price we are now paying. Our competition,

The Ketchikan Chronicle, is now receiving two
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hours of press, service at slightly less than the cost

of one-hour service we are getting from United

Press.

''We have relied heavily upon promises from
United Press that United Press users would in-

crease in number in Alaska, thereby cutting the

cost. On the contrary, the users have not increased

appreciably and the price has steadily risen. This

should be an old story by this time.

"Surely, you can see the practical consequences

of insisting upon attempting to hold the Daily News
to the contract which, at one time was reasonable

as to cost, but which has become oppressive and

prohibitive to us [162] due to rising production and

labor costs.

"Your reply by return mail will be appreciated.

Very truly yours, vSid D. Charles, Publisher."

These are just copies, I think, of letters that I

have read already; yes.

Q. (By Mr. Faulkner): Now, Mrs. Flood, I

will ask you if—how long have you been with the

Daily News? A. Eight years.

Q. And in that time or most of that time did you

take this United Press service?

A. Yes, we did, sir.

Q. Did you typewrite letters for Mr. Sid

Charles'? A. Yes, I did.

Q. To the United Press Associations?

A. Yes.

Q. What were they? I mean, were they with

refei'ence to the service?
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A. I wrote all the letters.

Q. I mean, were they letters of complaint '^

A. Letters of complaint
;
yes, sir.

Q. And in addition to the letters, some of which

were introduced here, did you write any telegrams?

A. Yes; I took telegrams. Most of them we did

not keep copies of, but most of them were queries

for material that we needed. [163]

Q. And that you didn't get?

A. That we didn't get.

Q. You had to send telegrams?

A. Well, we called them queries asking for ma-

terial that we needed.

Q. Now, do you recall that period that you said

—there Avas some correspondence in here about it,

answering it, from Mr. Carlson—do you recall the

query you sent asking them to get the news from

Washington on the hearings on the Butler Bill and

on the aboriginal rights controversy and the pulp

bid; do you recall that?

A. I knew that they were sent, but I can't recall

whether I sent them or whether they were sent by

Mr. Charles.

Q. But those telegrams were sent?

A. Were sent out of our office.

Q. And it was in answer to the telegrams that

Mr. Carlson wrote the letter

A. Wrote the letter.

Q. that T read yesterday, quoting from Miss

Mullany? A. Yes.

Mr. Faulkner: Pardon me just a second, your

Honor. T think that is all.

A n
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Cross-Examination

By Mr. Dimond:

Q. Mrs. Flood, did you type up all of these let-

ters that [164] Mr. Faulkner has read that were
signed by Sid Charles? A. Most of them.

Q. Do you know of any other letters that you

wrote for Sid on the same subject matter?

A. I don't recall any.

Q. Do you know how many telegrams you sent

on queries?

A. I can't say how many. I have sent several in

the past eight years.

Q. You don't know exactly when they were sent?

A. No; I can't say.

Q. What was this Butler Bill, this query on the

Butler Bill? Do you know what that was about?

A. T can't recall offhand.

Q. You testified that you mailed the letter of

November 14, 1953? A. I did.

Q. Do you recall specifically placing the stamp

on the envelope and placing it in the mail slot?

A. I did.

Q. You do recall doing that. This is 1955. How
many letters do you ordinarily mail in a month, we

will say?

A. Well, probably about fifty; but that was a

very important letter to us, and I certainly remem-

ber sending it.

Q. You definitely recall having put that particu-

lar letter in the mail box up here at the Post [165]

Office ? A. Well, that is hard to say.
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Q. In other words, you are just saying that in

the usual course of business you would have

mailed it?

A. I Avould haA'e mailed it: yes, sir.

Q. Were you aware of the fact, Mrs. Flood, that

under the wording of the contract a notice of can-

cellation should have been sent by registered mail?

A. At the time I sent the letter, no ; but shortly

afterwards why I read the contract thoroughly and

found that I should have sent it by registered letter.

so the one I sent on January 14th I did send by

registered letter to be sure that was gotten and that

I would know that they had gotten it.

Q. But this letter of November 14th was not

sent by registered mail?

A. Was not sent by registered mail.

Mr. Dimond: That is all.

Redirect Examination

By Mr. Faulkner:

Q. Just a minute. Mr. Dimond asked you if you

recalled what the Butler Bill was. I might ask you

if that was not a bill for the election of a governor

of Alaska? Do you recall that now?

A. I don't, Mr. Faulkner. My end of the busi-

ness is the [166] business end, and I only hear these

things from Mr. Charles or from Mr. Brice, and T

know them only generally.

Q. But you knew that there was a query sent

there about that? A. Yes, T do.

Mr. Faulkner: I think that is all. [167]
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GENE BEIGE
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Faulkner:

Q. Will you please state your name, Mr. Brice?

A. Gene Brice.

Q. Where do you live? A. Ketchikan.

Q. And how long have you lived here?

A. Well over forty years.

Q. What is your business ? [173]

A. Managing editor of the Daily News.

Q. How long have you been working in such

capacity? A. Three and a half years.

Q. And how long have you been in the news-

paper business? A. Nearly twenty-five years.

Q. And where were you before you came to the

Daily News? A. With the Ghronicle.

Q. Mr. Brice, I might ask you, are you Familiar

with the method of gathering news by a local |)aper.

such as the two in Ketchikan, for gettins.- news for

their readers? A. Yes.

Q. What are the two large sources of news?

A. Wire service?

Q. The associations that furnish the news ?

A. Associated Press and United Press.

Q. Now, before you came to work for the News

you said you were employed where?

A. By the Chronicle.

Q. How long were you employed there?
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A. Twenty years.

Q. Twenty years. Now, Mr. Brice, I first want

to ask you—you have seen the deposition of Mr.

Bowerman, I think it is—especially the form of

telegram. Mr. Bowerman in his deposition, which I

think you have seen, sets up a form of telegraph

news service for one day as a sample of the [174]

news service they send. Have you seen that?

A. No; I don't think I have.

Q. It was attached to the deposition. I think you

saw it the other night. A. I don't recall.

Q. I thought you did. Well, now, this is a tele-

gram that Mr. Bowerman has testified is the type

of new^s service furnished, that they would furnish

to the Ketchikan News, dated August 12th—I don't

know what year; but I will ask you if you will just

look that over; you don't need to read it in full.

Now, what I wanted to ask you is whether that

could well have come as a news service on some

particular day "? A. Yes.

Q. To the paper? A. Yes; it could have.

Q. But as a general rule did you get that type

of telegram from the United Press, that type of

news, each day?

A. Well, I would say, occasionally.

Q. Occasionally? A. Yes.

Q. So that this might well have been the day's

news that they sent. Now, I will ask you if in youi*

experience on the two papers that you had occasion

to notice the type of news sent by the United Press

and the extent of it to [175] the News?
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A. Oh, yes. When you work for one paper you

always keep your eye on the news carried by the

other paper. That is only natural. You watch the

opposition or the competition, as you might call it.

Q. Now, Mr. Brice, do you keep—does each

newspaper keep a file of the other newspaper's pub-

lications?

A. The Daily News keeps a file of the Chronicle,

but the Chronicle does not keep a file of the Daily

News.

Q. Did you notice prior to the time you went

with the New instances of news that was sent by the

Associated Press of importance which did not come

to the News? A. Oh, on numerous occasions.

Q. Did not appear in the News. Now, did you

take the file of the Chronicle and mark some of those

instances?

A, Yes. I took the file for the Chronicle and a

file for the Daily News, ])ut them out on a desk so

I had the two copies for (vach day for comparison.

I went through the Daily News and then looked at

the Chronicle of the same date to see if the Chroni-

cle had stories that the United Press did not carry.

Q. I will hand you what purports to be an issue

or a page of an issue of the Chronicle, January 13,

1954, and ask you if you have marked news items

there which were received by the Chronicle which

did not appear in the News? [176] A. Yes.

Q. Now, what are those two in that ])articu];u'

issue?
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A. One quotes Eisenhower as saying that Alaska

is not yet ready for statehood.

Q. And what is the other one?

A. The other one concerns the Geological Sur-

ve}^ Office sending men north for surveys.

Mr. Faulkner: We want to offer these. I think

that, if 3^ou have no objection, we can put them all

in an envelope. They are mostly set up in my an-

swers to their interrogatories, but not all of them,

not quite all of them; there are others.

Mr. Dimond: Are there others then in addition

to your answers'?

Mr. Faulkner: I think there are a few.

Mr. Dimond: I was wondering, your Honor, if,

as long as the witness testified that these articles

did not appear in the defendants' newspaper but

did not testify as yet that United Press did not send

similar articles in their dispatches, whether or not

they would be admissible *?

Mr. Faulkner: We will come to that.

The Court: I think there should be that testi-

mony, that the United Press didn't send it.

Q. (By Mr. Faulkner) : Well, Mr. Brice, how

many words a day did United Press send you under

its contract?

A. Approximately thirty-five hundred. [177]

Q. Was that sufficient to meet your needs if you

used the entire amount ? A. No, it was not.

Q. Was thei'e any, in your experience, was there

any item of news contained in the United Press dis-

patches that were not published in the News?
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A. During the two years or longer that I han-

dled the United Press news I believe on two daj^s

items possibly two or three inches in length were

deleted from the paper.

Q. What were they?

A. They were items which I considered of sec-

ondary nature; because of a heavy advertising day

and considerable local news these items were left

out because they were of no importance.

Q. Now, these items which you refer to in this

issue of January 13, 1954. the one quoting the

President on statehood for Alaska and the other

with reference to the Geological Survey in Juneau,

would they be considered of importance to the read-

ers of the News?

A. I believe the people are interested in state-

hood.

Q. And what about the Geological Survey?

A. That is of some interest here, particularly

where it mentions the ])ossib](' moving of their office

from the capital at Juneau to Fairl)anks.

Q. Now, one of these articles is to the Chronicle

by the [178] "Chronicle Capital Correspondent."

Do you know who that was?

A. George Sundborg.

Q. He was also agent of the United Press?

A. That is my understanding.

Q. Now, does that go for all of these articles that

are marked that way—"Capital CoiTespondent"?

A. Yes.

Q. And that was the same agent that the United
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Press furnished the News. Now, I will hand you

one of January 14, 1954, an issue of the Chronicle,

and ask you if you marked that and if that contains

an article that was not in the Daily News.

A. That is correct.

Q. What is that article?

A. This article says, "Judge Folta May Halt

Funds for Election."

Q. And that is an article of considerable length?

A. It is, yes.

Q. And importance? A. It certainly is.

Mr. Faulkner : I will offer that in evidence.

Mr. Dimond: I don't want to insist that counsel

identify each individual one. All I want the witness

to establish is that none of these articles or certain

of them [179] were not contained in a transmission

sent by United Press, not just that they didn't

appear in the rival newspaper.

Mr. Faulkner: A¥e are covering the period now

when Mr. Brice was there, and I promised to con-

nect that up with another witness to cover the pe-

riod prior to that, but I think these all come within

Mr. Brice 's knowledge.

The Court: Well, I don't think that the objec-

tion is that these clippings don't cover a particular

period but that Mr. Brice has not excluded the pos-

sibility that the United Press sent out this news.

Isn't that the objection?

Mr. Dimond: That is the objection.

Q. (By Mr. Faulkner) : I want to know if the

News got these items from the United Press ?

I>.
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A. The News did not receive that story from the

United Press.

Q. Now, I will hand you one dated January 32,

1954, about the suicide of a prominent Fairbanks

man, Jim Barrack, and ask if the News got that

one?

A. No; it did not. The Daily News did not re-

ceive that story from the United Press on this day.

Q. Now, I hand you one of Januaiy 8, 1954,

which has three items marked, four items marked,

two of them by the "Capital Correspondent" and

the other two—no; I think they are all by the—

I

will ask if you got those through United Press or

any other way,

A. No. On this portion of the sheet I have four

stories [180] marked, all concerning Alaskans or

Alaska projects.

Q. What are they?

A. One is the assignment of Territorial High-

way Policeman Jessie Edwards from Ketchikan to

Anchorage. Another involves the E.S.C. investiga-

tion contemplated by the Legislature. A third item

refers to Angoon and Seldovia listed for work re-

lief projects. The fourth item concerns the employ-

ment of an Alaskan with the Territorial Police.

Q. T will hand you an issue of January 8, 1954,

of the Chronicle and ask if you have marked some

articles in there that were not received by the Daily

News ?

A. Yes. There are four items marked on this

page.
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Q. Just what are they, briefly*?

A. One is referring to equipment added by the

Employment Security Commission. Another con-

cerns Mrs. x\l White's hopes to visit Eisenhower in

Washington. Anotlier is a recommendation for shut-

ting- down more than half of the fish traps in South-

eastern Alaska.

Q. I will hand you another one marked, in the

Chronicle, marked January 8, 1954, and ask if that

contains some articles you have marked?

A. It does. One item concerns Alaska Public

Works and road appropriations facing heavy cuts.

Another one refers to the fact that there have been

few filings for the 1954 [181] election in the Terri-

toiy.

Q. Are some of these quite extensive articles'?

A. Yes; some of them are.

Q. And did any of these articles T am showing

you come to the News through United Press ?

A. No.

Q. So that you didn't have them?

A. That is correct.

Q. I might ask you, generally, Mr. Price, does

that apply to all these articles that you have marked

yourself? A. Yes, it does.

Q. You marked them with a red pencil?

A. I marked them by comparison between tlie

Chronicle and the Daily News. Those items marked

did not appear in the Daily News on that day.

Q. Now, I will hand you a Ketchikan Chronicle

i
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of January 7, 1954, and ask if that contains some-

thing that the Daily News did not get ?

A. Yes. This concerns arguments in court re-

garding the Territorial Property Tax.

Q. And I hand you another one, two articles

from the United Press agent in Juneau sent to the

Chronicle by the Chronicle staff correspondent, and

ask you what those are?

A. One concerns a winter relief project for

Alaska as proposed in Washington, D. C. Another

one concerns Federal [182] tin stockpiling, which

would involve Alaska.

Q. I will hand you one of December 29, 1953,

and ask you if that contained any similar articles

of any importance.

A. One concerns territorial school bus costs, say-

ing that the costs are far above anticipation. An-

other concerns an Anchorage man who is held for

a slaying. Still another involves the mayor of Fair-

banks vetoing an ordinance regarding gambling.

Q. Now, I will hand you an issue of the Chroni-

cle of December 28, 1953, and ask you how many

articles of Alaska news that contains which were

not in the Ketchikan News ? A. Seven.

Q. What are they, briefly ?

A. One concerns the refusal of the Territorial

Auditor to pay the costs of Alaskans attending

F.B.L classes. Another concerns the resignation of

Tony Schwamm as Director of the Territorial De-

partment of A\dation. Another one concerns work

projects starting in Southeastern Alaska. Still an-



158 United Prens Associations, etc.

(Testimony of Gene Brice.)

other concerns a meeting of the Territorial Road

Board in Juneau. One other item here—"Congress-

man Asks Why Farley Would Ban Herring Take.''

Q. I hand j^ou an issue of the Chronicle of De-

cember 24, 1953, and ask if that contains similai

articles not sent to the News?

A. This concerns two items which were not re-

ceived by the [183] News. One of them is that the

Civil Service Commission was studying bonus pav

for employees of the Government in Alaska. An-

other one concerns the payment of $100.00 a day tc

an investigator for the Territorial Legislature.

Q. I will hand you two other clippings of De-

cember 24, 1953, from the Chronicle and ask what

those contain which the ITnited Press did not send

to the News?

A. One concerns the refusal of the Territorial

Auditor to pay for typing done by the Statehood

Committee. Another says that the balance of public

roads funds is frozen. This one concerns a gold

claim which blocks a section of an Alaskan high-

way.

Q. I will hand you an issue of December 23,

1953, and ask if that has similar articles, some from

the Associated Press, some from the special corre-

spondent, the agent of the United Press, to the

Chronicle, which did not appear in the News ?

A. The heading on one item is, "Four Alaskan

Collegians to Seek Award." Another item from the

Chronicle's Juneau correspondent is, "Only 15 Fire

Trucks Fxem])t From Tjiconses" in Alaska. An-

I
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other item from Juneau—" Canadian Claims

Yakobi's Nickel Ore Promising."

Q. Is that all? A. That is all on this.

Q. Do you know—that one regarding the nickel

claims is a headline article, is it ? [184]

A. That is correct.

Q. And that is a matter of considerable impor-

tance? A. It is.

Q. Now, I will hand you one—this is another

one of December 24th—and ask if there are some

items marked there, generally.

A. One is an application of the Territory to have

more schools constructed in Alaska. Another one

concerns completion of the last section of the

Alaska Road Commission's program in the Terri-

tory.

Q. I hand you one of December 21, 1953, an

issue of the Chronicle, and ask you if that contains

similar items whir-h were not carried l)y the Xews.

A. Yes. This Page 1 has five items.

Q. Just what are they?

A. One is that "Anchorage Voters May Buy

Utility." Another is that Don Foster, Area Direc-

tor of the Alasaka Native Service, is conferring in

Washington, D. C, regarding a permanent job.

Another item concerns vocational education in

Alaska. Still another concerns new land claims in

regard to native villages. A fifth item concerns the

Territorial Legislature Session Laws and th(^ ])en-

alty assessments of $3300.00.

Q. That was where the paper up thoie printed
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the Session Laws, didn't get them ont in time, aiic

had to pay a [185] penalty of $3300.00?

A. Yes, that is right.

Q. No\Y, I will hand yon another issue of th(

Chronicle of December 19, 1953, which has a bannei

headline—"Fish Trap Reduction Plan May Be Al

tered," and ask if that issue contains similar items

of news which were not sent to the News '?

A. This is an Associated Press story which was

carried by the Chronicle and the Daily News die

not receive. It concerns a reduction of fish traps ir

Alaska and the fact that that reduction plan mighi

be changed by the Commissioner of Fisheries.

Q. Is there any other item in that particulai

issue ?

A. Yes. There is one here that says, "Statehood

for Hawaii on Agenda." Another is a request bj

fisherman to open up Bristol Bay to trolling. I see

one more item on this page and that regards the

"All-Alaskan Chamber to Convene Soon."

Q. Now, I will give you one of December 11,

1953, and ask you if that issue of the Chronicle con-

taiiis similar items which did not appear in the

News.

A. These two items did not aj^pear in the Daily

News. One was by Associated Press. The other was

by the Chronicle's Juneau correspondent. One re-

garded the damage suit involved in the big fire at

Union Bay. The other heading [186] says, "Twenty

Days Left to File Land Titles."

Q. Now, I hand you another issue of the Chron-
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icle, dated December 10, 1953, with a banner head-

line—'' Governor, Williams Won't Oppose Dams"—
and ask you what items that issue contains which
did not appear in the News.

A. One reports progress

Q. I mean, which did not come to the News from
the Associated Press.

A. There were six news items carried in the

Chronicle on this day which did not come to the

Daily News through United Press.

Q. What are they I

A. One concerns the dental examination carried

on l)y the Territorial Board of Dental Examiners

with the prospect they be turned over to the Uni-

versity of Washington. Another concerns the Direc-

tor of the Alaska Dojjartment of Fisheries going

south to attend a conference. Still another concerns

opposition to power dams on the Copper River at

Cordova because of the potential damage to fish-

eries.

Q. Is that the one that dealt with the Aluminum

Company which is planning to build a dam there?

A. That is right; the proposed Wood Canyon

dam. There is one story here that says nearly a mil-

lion dollars in back wages to go to Alaska Road

Commission crews. We [187] did not have that

story.

Q. You didn't have that at all? A. No.

Q. Now, I will give you another issue of the

Chronicle of December 4, 1953, and ask you if simi-

lar articles were marked in there.
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A. This is another and more detailed story re-

garding the Copper River dam. It is ahnost two

columns in length. Another item concerns an ap-

pointment by the Territorial Attorney General of an

assistant. Still another concerns the Secretary of

Alaska working on a list of relief projects for

Alaskans. Another item reports the appointment of

Doctor Alexander Baird as manager of the Alaska

Development Board. A Washington, D. C, item

tells of the selection of two Seattle men, one of

them a former Alaskan, to be consultants to Secre-

tary McKay.

(Whereupon Court recessed for five minutes,

reconvening as per recess, with all parties pres-

ent as heretofore and the jury all present in the

box; whereupon the witness Gene Brice re-

sumed the witness stand, and the Direct Exami-

nation by Mr. Faulkner was continued as fol-

lows :)

Q. Mr. Brice, I just have one or two more items,

two I want to ask you about; this one in particular.

I hand you the front page of the Ketchikan Chroni-

cle of December 1, 1953, with some articles marked

in red ink, and ask you [188] if your same testimony

applies to those articles.

A. This story concerning a study of Swan Lake

as a proposed hydro(^lectric power project foi*

Ketchikan was in th(^ Chronicle from its Juneau

correspondent but was not provided to the Daily

News.

Q. Tt is an item of considerable importance?

J^^
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A. Yes, it is.

Q. And what else is in there?

A. Here is a Unuk River road study planned

soon. This item says that Claire Wilder, former

publisher of the Petersburg Press, took over as

U. S. Marshal for the First Division today. We did

not have that item.

Q. Now, I will hand you an issue of the Ketchi-

kan Chronicle of July 8, 1952, and ask if there is

something marked in red in that one.

A. Yes. This concerns General MacArthur's
keynote speech at the Republican Convention in

Chicago.

Q. Was that sent to the News by the United

Press ?

A. No, it was not. We had reference prior to the

Convention that MacArthur would make the key-

note speech, but after he did make it we had no

word on it whatsoever.

Q. Now, there is one other issue here that we

referred to, the Governors' Convention in Sacra-

mento, where Governor Gruening was present, and

he complained about the news dispatches which

were sent by the United Press to the [189] Ketchi-

kan Daily News, and, if counsel has no objection

that I read that ai'ticle. that dispatch as it was

sent—this refers to the item of the letter Governor

Gruening sent, which we introduced yesterday.

''Sacramento, Calif. (U.P.) "—United Press.

First I may say, this is in the issue of the Daily

News of April 24, 1948.
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"Governors of eleven western states and Alaska

today asked the federal government to avert a

'serious' power shortage in the west.

"The western governors' conference passed a res-

olution asking 'sufficient' funds to develop i^ower

projects and soil conservation programs. The mone}^

for power was requested for multiple purpose flood

control, projects already in operation or being

planned.

"The resolution also asked the army to allocate

at least 6,000 tons per month of anhydrous ammonia,

a vital fertilizer base, for use in western })lants.

Local communities were asked to increase plant

capacity for production of ammonia to supply a

'pressing need.'

'
' Other action by the conference included a unani-

mous resolution urging statehood for Hawaii, and

a request to Congress for a $20,000,000 deficiency

approi)riations for improvement of forest highways.

"The conference set its next meeting for Salt

Lake [190] City, in November.

"i^mong the governors attending the conference

as guests of California's Earl Warren were: Her-

bert C. Maw, Utah ; Mon C. Wallgren, Wash. ; John

Hall, Oregon; Vail Pittman, Nevada; C. A. Robins,

Idaho; Sam C. Ford, Montana; and Ernest Gruen-

ing of Alaska."

Mr. Faulkner: Now, if the Court please, I want

to ask Mr. Brice one general question.

Q. (By Mr. Faulkner) : These clippiugs here,

Mr. Brice, of the Ketchikan Chronicle, 1 will ask
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you if you marked items in red in all of those clip-

pings "? A. Yes, I did.

Q. And all of those refer to items of news which

api)eared in the Ketchikan Chronicle which were

not sent to the News by the United Press?

A. They were not sent on this day.

Mr. Faulkner: Now, Mr. Dimond has agreed

that we may introduce these altogether, your Honor,

instead of taking them up one by one.

The Court: They may be introduced.

Mr. Faulkner: That will make the entire exhibit

of those items. I have an envelope here I think will

take all these.

The Clerk: That will be Defendant's Exhibit H.

Mr. Faulkner: Exhibit H? [191]

The Clerk: H.

Mr. Faulkner: I think that is all.

Cross-Examination

By Mr. Dimond:

Q. Mr. Brice, this article in relation to Governor

Gruening, you were not with the News at that time?

A. No, I was not.

Q. You didn't testify on that particular article?

A. No.

Q. Now, is it your testimony that all of the news

articles marked in these clippings which did not

appear in the News but which appeared in the

Chronicle were not sent to the News by United

Uress?
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A. With the possible exception of two or even

three items which may have ])een left out because of

their minor importance on a heavy advertising day.

Q. But you know^ that the others were not sent

to the News, were not received by the News?

A. That is correct.

Q. Do you preserve copies of the teletype trans-

missions sent to you? A. No.

Q. Now, Avhat are the mechanics of this thing?

This thing comes over a teletype; is that [192]

right? A. That is a transmission.

Q. This is a transmission. And do you edit the

transmission that comes over the teletype?

A. Yes.

Q. And what do you do ? Do you tear off a ] )iece

that you want in the paper and send it to the

2)rinter ?

A. I clip it as it comes through the teletype.

Q. In other words, you tear this thing apart as

it comes through? A. That is correct.

Q. And you don't preserve those pieces that you

take out of this transmission? You don't save this

t]i 111,2,-? A. No.

Q. AVell, how can you testify positively then

that Ignited Press on certain designated dates did

not include in their teletype transmission one or

more of the articles that you said were not in-

cluded?

A. The situation was such that it was absolutely

necessary that I use all wire reports in order to

have a presentable newspapei-.
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Q. You mean you used every bit of this trans-

mission?

A. Yes ; with very few exceptions, or in instances

where the Associated Press had carried the story

the previous day I sometimes cut the story down to

a very small item or deleted it. [193]

Q. You testified that you worked for the Chroni-

cle prior to coming to the News? A. Yes.

Q. Do you know how many houi's or minutes the

Chronicle was receiving Associated Press dis-

patches? A. One hour and a half.

Q. One hour and a half. Aud the News was re-

ceiving one hour? A. One hour.

Q. Well, don't you think it is i)ossible that with

an additional half-hour of news that there would be

bound to he more items of news sent to the Chroni-

cle than to the News?

A. They woidd have more words; yes.

Q. And they might even have more articles?

A. Yes.

Q. With an additional thirty uiimites?

A. Yes.

Q. So that might explain some of the instances

there where the Chronicle got articles you didn't

have in the Ketchikan Daily News; isn't that true?

A. In some instances; but in tbe majority of

them the exhibits will show that the story was re-

leased or announced on the preceding day, which

would give the United Press ample time to include

it in our file.

Q. But the point I am making is that with an
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additional thirty minutes of coverage tliere is bound

to be more [194] news sent to the Chronicle than to

the News.

A. That is correct; there would be more items,

Q. Did you ever ask the United Press in youi

time with the Ketchikan News to furnish you with

an additional half-hour of news coverage^

A. Not to my knowledge.

Q. Do you recall that United Press ever offered

to give the Ketchikan News an additional half-houi

of coverage without any additional charge?

A. No, I do not recall anything like that.

Q. After you terminated the contract witli

United Press in February, 1954, immediately aftei

that you signed up with Associated Press; isn't thai

true; you started receiving Associated Press re-

ports? A. That is correct.

Q. And how much time did you get from As-

sociated Press ? Was it ninety minutes %

A. It was an hour and a half.

Q. An hour and a half a day. At that time oi

shortly after that had you made any arrangements

with one of the radio stations in Ketchikan which

was served by Associated Press to get the radio sta-

tion news copy for publication in your paper?

A. There was no x)ermanent agreement. We
asked the Associated Press if it would be all righi

to get the additional [195] wordage because at times

the radio station had items which were not on the

news wire, and the Associated Press said that would
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be all right because of the communication problem

between here and Seattle and the high cost of trans-

mission.

Q. So in some instances joii did use the radio

station's copy for publication m your paper?

A. In a few instances; yes.

Q. That might account for additional stories; I

moan, if the Chronicle had a similar situation, that

would account for additional stories there that the

News didn't have prior to February, 1954; isn't

that true; or, do you know whether the Chronicle

had an arrangement similar to that with the radio

station I

A. At times the Chronicle would pick up copy

from the radio station. It was not regular. It was

very irregular.

Q. Did the News ever have such an arrangement

when you were being served by United Press?

A. No; because neither of the radio stations

took United Press copy.

Q. I think you testified on direct examination

that only occasionally was the type of news con-

tained in the United Press August 12th report sent

to you by United Press ?

A. I said that because it contains an Alaska

item and United Press was very lax in sending

Alaska items to us. [196]

Q. But you had the same length of transmis-

sions ?

A. We had the same number of words
;
yes.

Q. And, generalh", the class of news was the
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same tbi-oiighout the time you were \Yorking for

Ketchikan News, the type of news that was sent in

liere ?

A. Well, you can't say that because news events

change throughout the world from day to day. We
received the same number of words.

Q. Which Alaska item are you referring to 1 Do
you recall?

A. I believe at the bottom of the file there is one

item involving Alaska.

Q. Now, Mr. Brice, the plaintiff in this action

before the trial suljmitted certain interrogatories to

the defendants asking when, or asking- for specific

instances where plaintiff had failed to furnish an

adequate news service, and in answer to that the

defendants said: ''Answering Interrogatory No. 1,

defendants submit the following instances where

plaintiff failed or refused to submit to the defend-

ants news of great importance to Alaska and the

readers of defendants' paper, which items were

published in rival newspapers and which consisted

of the following," and then there are sixty-nine

separate paragraphs which designate specific dates

and items of news that appeared in the Chronicle

and not in the News. I think some of those are

those which you have identified. [197] Ts that true?

A. I really couldn't tell you how many I identi-

fied. It seems to me there must be a couple of hun-

dred items.

Q. Well, here are the defendants' answers to

the interrogatories of which I spoke, and would you
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look at those, starting with No. 1, and tell me
whether or not you obtained the information which

is contained in those answers?

A. Yes; I did secure those clippings from the

file of the Chronicle.

Q. As I recall, some of those clippings are

identical with some of the specific instances alleged

in those answers. Now, did you help prepare or

prepare th(^ information which was contained in

those answers? In other words, did you make the

comparison between the Chronicle issues and the

News issues and pick out items that were not con-

tained in the News but which were contained in the

Chronicle? A. Yes, I did that.

Q. And upon which information those answers

were based. Can you recall by looking at these?

A. I see some items here that I distinctly recall

clipping.

Q. Well, let's take for examj^le Answer No. 16 on

Page 4. The defendants allege there: "An article

dated August 13, 1953, regarding the call for bids on

the construction [198] of 610 miles of pipeline

from Haines to Fairbanks, Alaska, which appeared

in most all the papers in Alaska except those served

by United Press." Do you recall, Mr. Brice, that

that pipeline article was not carried by the New^s?

A. It was not carried by the News on that day.

Q. Could it have been carried on a prior date?

A. No. It could have been carried on a follow-

iim- date.
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Q. Is it also your testimony that on—that it was

not received by the News from United Press %

A. No, I do not say that it was not received. It

is very possible that we could have had an item like

this at sometime previous to the marked clipping

or sometime afterwards. That is possible. But we

did not get what I would consider a good news story

on the project at that time, unless it were one of the

fev/ items which were deleted because of heavy ad-

vertising and a heavy local news day.

Q. I hand you this transmission of Ignited Press

report to Ketchikan News of August 12th, which

has been introduced as an exhibit, and showing you

the article near the bottom which is entitled Wash-

ington, D. C, isn't that an article about the Haines

pipeline project? A. Yes, it is.

Q. And that w^as carried on August 12th, accord-

ing to this heading on this transmission ; and yet you

testified that [199] a instance of defective service

was because the same article wasn't carried on Au-

gust 13th.

Now, I wish you would refer to Answer No. 20

on Page 4 where the defendants say: "An article

on August 25, 1953, regarding statehood activities

at Anchorage." Now, is it your testimony that this

article was not carried by United Press or not de-

livered to the Ketchikan Daily News by United

Press on August 25, 1953?

A. I don't recall this specific item. I do recall

that we had an item saying that a statehood hearing

would be held in Anchorage. I do not rc^call that
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we had a story saying that it had been held and
what transpired.

Q. Well, then turn to Answer No. 21, Mr. Brice

:

•^^in article on August 27, 1953, with reference to

hearings before the Senate Committee on Interior

and Insular Affairs on the Alaska statehood bill."

Are you familiar with that article?

A. No, I would not be too familiar with it. There

were any number of articles involving statehood.

Q. Do you know whether or not tliis article that

is referred to in Answer No. 21, that you have read,

was an article that was contained in the Chronicle

on that date but not in the Ketchikan Daily News?

A. I simply would assume that from comparing

the two papers as of that date, but whether it was

August 27th I do not [200] recall exactly. It is dif-

ficult to recall the dates of the papers from which I

made clippings. I simply prepared them. I had a

file of the Chronicle on one side and a file of the

Daily News on the other and compared the two pa-

pers.

Q. I believe you testified previously, didn't you,

how those instances of newspai)er clippings, with

the exception of two or three instances, none of

them were carried in a United Press transmission?

A. That is correct. There were a few that United

Press may have had but did not have on that date.

Q. Well, can you testify that this article of A\\-

gust 27, 1953, wdth reference to hearings before the

Senate Committee on the Alaska Statehood Bill
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was not carried by United Press to the Ketchikan

News %

A. Well, from the list of dates here I couldn't

say. 1 would have to see the actual clipping.

Q. Didn't you say you prepared the information

from which these answers were made '?

A. Yes; but I did not memorize the dates on

which these articles appeared.

Q. Is it possible then on August 27th or even a

day or two prior to that that the United Press did

carry the same story that you refer to here ?

A. Yes, it would be possible. [201]

Q. Now, turn to Answer No. 23 on Page 5. It

says: "On September 9, 1953, an article regarding a

reward offered for the discovery of the wrecked

plane of Ellis A. Hall, w^hich was last seen near

Ketchikan." Do you recall that story*? It was of

considerable importance, I presume. I think we all

remember the Ellis Hall accident. Now, Mr. Brice,

since you prepared the information upon which

these answers were based, do you not recall that on

8('])temlK'r 9, 1953, the Ketchikan Chronicle carried

an article regarding a reward for discovery of the

Ellis A. Hall plane but the News did not carry such

an article? Is that true?

A. That is true as I recall it.

Q. And is it also your testimony that you did not

receive such an article from the United Press?

A. To my knowledge and to the exclusion of

these few items which on occasion were left out.

Q. Well, then you will not testify that this par-
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ticular article on Mr. Hall's plane may not have

been sent to you by United Press either on that date

or prior to that date?

A. Xot that I recall. As I say, I worked these

two files. I had the Chronicle file and I had the

Daily News file. When you check over dozens of

items and dates of them, it is possible that I could

have made an error in the [202] date of one on the

11th and possibly the 12th.

Q. Let's turn to, let's skip over to Answer No.

47 on Page 7: ^'An article dated December 4, 1953,

by the Associated Press with reference to relief for

indigent fishermen; one by plaintiff's agent refer-

ring to power development on Copper River." As I

recall your testimony on direct examination, a clip-

ping was identified by you from the Ketchikan

Chronicle which contained an article on the power

development on the Coppcu* Rivei*, which you testi-

fied not only was not contained in the Ketchikan

News but was not received by United Press report

;

is that true ?

A. That is correct; not as I recall it.

Q. What did you say?

A. I say, not as I recall it.

Q. That is not your testimony? It is your testi-

mony then, isn't it? A. Yes, it is.

Q. I hand you what purports to be a United

Press run to the Daily News, Ketchikan, on De-

cember 3, and ask you to—excuse me; I have the

wrong one—and ask you to note this part marked

with a pencil here starting: "Juneau—^The Alaska
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Fisheries Board and the U. S. Fish and Wildlif

Service yesterday told the Federal Power Commis

sion they opposed a dam on the Copper Eiver." An(

here is a story about the Harvey Aluminum Com

pany ))uilding a dam at [20;;>] Cordova. Isn't tha

the story to which you refori-ed in youi' testimon.

on direct examination?

A. It sounds familiar—Harvey Aluminum Com
pany; yes.

Q. Then the same story was carried by th

United Press to the Ketchikan Daily News on De

cember 3, 1953, a day earlier than the date com

plained of.

Mr. Dimond: I would like to mark this fo

identification. (Handing document to Mr. Faulk

ner.) I will be through very soon, Mr. Brice.

The Clerk: Is this an exhibit?

^Ir. Dimond : I would like to mark it for identi

fication. I intend to admit it through the testimon;

of Mr. Belnap who will identify it, unless there i

objection.

The Court: You mean you don't want to offer i

as an exhibit?

Mr. Dimond: I will offer it in evidence.

The Court: Now?
Mr. Dimond: Now. But I thought there migh

be objection.

The Court: If there is no objection, it may b

admitted.

Mr. Fanlkn(M': I don't think tl)(M'(^ is any objer
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tion. I don't think it refers to exactly the same

thing that we introduced.

Mr. Dimond: Well, I don't know where this ar-

ticle [204] is, but, as I recall, he testified there was

no article in the News of the Copper River dam
project on that date. It is somewher(= in this file.

Mr. Faulkner : I think the article we introduced

on the Copper River Dam was one vrith a banner

headline that the Governor and the Attorney Gen-

eral had protested the building of this dam and

several other articles on the front page of the

Chronicle regarding the affect on the fish. Isn't

that right?

^Ii\ Dimond: There were two articles on the

Cojjper River Dam, Mr. Faulkner. The one you

refer to was on a different date than on this one,

which w^as on December 4th, as I recall it.

A. One was a banner story, and one was a two-

column head on the middle of the page.

Mr. Dimond: Well the article on December 4th

was an article "Big Copper River Dam Threatens

Red Salmon, Says ADF." I think that is the one

that the defendants referred to, one by plaintiff's

agent referring to power development on the Copper

River. That is what the answer says. And the

])U^intiff can show that on December 3rd an article

regarding the power development on the Copper

River was sent by United Press to the Ketchikan

News.

The Court: Well, are the parties agreed now
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that both of these refer to the same item of [205]

news?

Mr. Faulkner: No, I don't agree to that. But

there were several articles on the Copper Rivei*

Dam, and I think it is the way they were handled

that we referred to there in the Ketchikan Chroni-

cle. They are different articles. I think they touch

on the same thing, but what he says they sent to

the News on the day before was a little ditferent

from what the Chronicle had the day after.

Mr. Dimond: Well, of course, all we can go by,

your Honor, in answer to our interrogatories is

what they said here—an article on the Copper Eiver

Dam—and that is found in this article.

Mr. Faulkner: I don't object to the introduction.

The Court: It may be admitted. If the jury

finds that it is material or important, they may make

the comparison and draw the conclusion themselves,

if it referred to the same event or occurrence.

The Clerk: This is being marked Plaintiff's Ex-

hibit No. 6.

Q. (By Mr. Dimond) : Now, Mr. Brice, in An-

swer No. 62 on Page 9 the defendants allege that

there was not sent by United Press to defendants'

paper: "Aji Associated Press dispatch dated Janu-

ary 8, 1954, regarding reduction in Alaska appro-

I)riati()ns." Of course United Press would not send

an Associated Press dispatch. But is it your testi-

mony that you did not receive on a United Pres^

rejjort either on January 8, 1954, or a day or two
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prior [206] to that an article regarding reduction

in Alaska appropriations?

A. I do not recall it, to a comxDarison of the files.

Q. Well, I think, as I recall, on your direct ex-

amination Mr. Faulkner handed you this morning

an article from the Ketchikan Chronicle regarding

Alaska appropriations in the issue of January 8,

1954, and you testified that that report on appro-

priations was not sent to you by United Press ?

A. Does that concern Alaska Public Works and

Road Commission Funds'?

Q. It was an article dated January 8, 1954.

A. Yes. Well, that mentions Alaska Public

Works and Road Commission Funds.

Q. I hand you the original, what purports to be

the original, of the United Press run for Dailj^

News, Ketchikan, January 6th, and referring you

to an article marked with a pencil, which says:

"The Public Works program authorization expires

next year although only some $41,000,000 of the

original $70,000,000 proposed has been appropriated.

The hearing is Feb. 8. A hearing on a bill to in-

crease the limit on lease of school lands" and so on.

Isn't that a similar article to the one to which

you referred ?

A. Well, it is. In that item there are five lines

regarding Public Works appropriations, five lines

story starts out with [207] the introduction of a

bill by Bartlett, and naturally, when I gave that to

the ])rinter, my heading would carry the story of

in the middle of an entirely different story. That
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the introduction of a bill hy Bartlett. There is no

detail concerning the reduction in appropriations

for Alaska.

Q. But you testified that you didn't receive any-

thing* from United Press.

A. I didn't receive anything like that from the

United Press. You just showed me the five lines,

the five lines that we received. We did not have an

extended article such as the Associated Press car-

ried.

Q. But you did receive something from United

Press? A. You just showed me that.

Mr. Dimond: I would like to offer this in evi-

dence.

The Court: If there is no objection, it may be

admitted.

The Clerk: Plaintiff's Exhibit 7.

Q. (By Mr. Dimond) : Mr. Brice, I have just

one more item for you. You testified on direct ex-

amination that the News did not receive from

United Press a story which appeared in the Chroni-

cle under date of January 12, 1954, regarding a

suicide of a prominent Alaskan named James Bar-

rack. Now, was that your testimony*?

A. That was one of the clippings I had.

Q. Well, I hand you what pur])orts to be the

original of th(^ [208] 11:00 a.m. United Press run

for Ketchikan, January 12th, and show you an

article from Seattle regarding the suicide of James

Barrack. Isn't that the same subject that you testi-

fied on that was not received by you*?
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A. That is correct.

Mr. Dimond: I would like to offer this in evi-

dence.

The Clerk: Plaintiff's Exhihit 8.

Q. (By Mr. Dimond) : There might still have

been other instances, Mr. Brice, where there were

articles which did not appear in the Ketchikan

News, just weren't printed there, and which had

been received by them?

A. It is very possible that from time to time an

itean or two w^as omitted on a day that was heavy

with local news and heavy with advertising.

Mr. Dimond: That is all I have.

Redirect Examination

By Mr. Faulkner:

Q. Mr. Brice, most of the articles you com-

plained of there this morning—there were nearly a

hundred—wei*e articles of importance to the readers

of the News and important to the people of Alaska ?

A. Oh, definitely. They concerned taxes. They

concerned Territorial elections. They concerned the

reappointment of Territorial officials. As I recall

it, the Associated [209] Press carried a story on the

reappointment of (lovernor Gruenino- as Governor of

xllaska, and the United Press did not have that item

on that day. I think another item in that regard

—

the Associated Press carried an item on the reap-

pointment of Judge Folta as Jud.i^e for the First
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Judicial Division, and the United Press did not

carry that item.

Q. And all of these outside of Juneau which are

from the special correspondent to the Chi'onicle

which, you say, was sent by the United Press agent,

I understand none of those appeared in the United

Press service to the News?

A. There may have been one or two, but they

were very small items or they were handled in a

minor item.

Q. And some of those were items of considerable

importance to the people of the Territory?

A. Anything involving taxes, and elections, fish-

ing regulations, are of importance to the people of

Alaska.

Mr. Faulkner: I think that is all.

Recross-Examination

By Mr. Dimond:

Q. I have one more question, if counsel please.

Do you know, when you were working for the

Chronicle, was George Sundborg the stringer for

United Press then in Juneau?

A. For United Press? Not to my knowledge.

He was a [210] ]:)art-time correspondent for the

Chronicle.

Q. He was hir(Hl hy the Chronicle?

A. I would not say that he was hired by the

Chronicle; no. He submitted items from Juneau.

Q. To tlie Chronicle? A. Yes.

Q. And he got ])ai(l for those?



vs. Sidney Dean Charles, et al., etc. 183

(Testimony of Gene Brice.)

A. I assume that.

Q. Since you liave been with the Ketchikan

News do you have any stringers of correspondents

throughout the Territory that submit articles to the

Ketchikan News?

A. We subscribed to the United Press when I

first went to the Daily News, and the United Press

had claimed that it had correspondents in all the

major cities of Alaska. We now take the Associated

Press, and the Associated Press claims they have

correspondents in the major cities of Alaska.

Q. You don't have any si)ecial correspondents of

your own, say, in Juneau? A. No.

Q. Do you ever get news articles and reports

from Juneau, not from Associated Press but from

newspapermen, say?

A. If something occurs in Juneau, I simply sit

down at the teletype and ask the Juneau Empire if

it has any information on that. [211]

Q. When you were with the Chronicle you know

that GeoT'ge Sundborg in Juneau submitted articles

to th(» Chronicle?

A. I do not know what articles he submitted. I

know that he discussed it with Baker, who is the

editor of the Chronicle, and Baker had mentioned

to me a couple of times that George Sundborg would

be writing for him.

Q. And at that time you w^re also receiving As-

sociated Press reports ninety minutes a day, weren't

you? A. That is correct.

Mr. Dimond: That is all.



184 United Press AssGciations, etc.

(Testimony of Gene Brice.)

Redirect Examination

By Mr. Fanlkner:

Q. Mr. Brice, you talked about these correspond-

ents. How does the Associated Press handle the

news in Juneau when the Legislature is in session^

A. The x4.ssociated Press this year had a tele-

ty])e set uj) right in the legislative building, and Jim

Hutcheson, a veteran legislative correspondent, cov-

ered the session of the Legislature, and he had a

teletype which was on a circuit with twenty-two

other teletypes in Alaska.

Q. Now, he has done that for a number of years,

has he'?

A. Hutcheson has covered the Legislature for

several years.

Q. Did the United Press ever have such service

up there *?

A. Nothing in comparison with the Associated

Press. [212]

Q. Well, did they have any?

A. We made arangements at one time with Bob

DeArmond when he was in Juneau to secure infor-

mation on the Legislature through him.

Q. Yes; but that was your own arangement,

wasn't it? A. That is correct.

Q. Tliat wasn't the Ignited Press arrangement?

A. No, that was not.

Q. So you had to make your own arrangement

there? A. That is correct.

Mr. Fanlkner: That is all.
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Recross Examination

By Mr. Dimond:

Q. As long as we are on this other subject I

would like to ask one more question. Didn't you
have to pay something additional for that special

legislative report from Hutcheson? A. Yes.

Q. How much more did you pay for that news ?

A. I don't recall just what the figure was. That

was handled through the business office.

Q. Could it have been around two hundred dol-

lars a month or thereabouts?

A. No. I have a faint recollection that it was

around [213] eighty-five or eighty-six. I really don't

know. That was handled jjy the business office.

Mr. Dimond: That is all.

(Witness excused.)

The Court: I would like to inquire how the evi-

dence shows that this contract was extended to 1962.

I can't fathom that from the evidence.

Mr. Faulkner: I can't either.

Mr. Dimond: I can explain it, your Honor. The

service under the contract started on October 3,

1945, and the printed provisions of the contract

stated that, irrespective of the date appearing on

the contract, the effective date that would govern

was the starting time of the contract and that was

October 3, 1945.

Now, Paragraph 8 set the initial term of the con-



186 United Press Associations, etc.

tract as three years, so there was an extension. The

first term of the contract was October 3, 1945, to

October 3, 1948. Now, since we contend that no

notice of termination was given six months prior to

October 3, 1948, the contract was extended by the

terms for another five years, which wonld have

brought it up to October 3, 1953, and we also con-

tend that, since no notice of termination was given

sixty days prior to October 3, 1953, that

The Court: Where do you get the sixty days?

Mr. Dimond: Six months. Excuse me, your

Honor. [214] Since no notice was given of termina-

tioTi on April 3, 1953, which is six months prior to

October 3, 1953

The Court: Well, but what about the effect of

this modification agreement of February 21, 1950?

Mr. Dimond: Well, 1 am getting to that in a

minute. I am trying to make this chronological.

The contract was extended from 1953 for five years,

until 1958. Now, under the terms of the modificaticm

of the agreement entered on February 21, 1950, it

was provided that the term of the basic contract

would be extended by the length of time that that

modification was in effect and that modification

permitted either party to give notice of termination,

and, if either party

The Court: I understand all that but I just

don't see how you attach this modification contract

onto a later extension period. It seems to me that,

when you look at this modification agreement, it

]'('fe7's to the current period which would expire in

1953 and that it would extend that period and not

the period beginning in 1958.
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Mr. Dimoncl: I would assume it would extend

the period at the time the termination of the modifi-

cation was made, which was February 14, 1954. That

is the first time that modification came into effect,

that is, the extension of time.

The Court : Well, but that assumes that the cur-

rent [215] period ending

Mr. Dimond: February 14, 1954. The expira-

tion date was 1958.

The Court: Yes; provided that tliere had been a

renewal in 1953.

Mr. Dimond: Yes.

The Court : But it seems to me that the renewal

was delayed by this modification agreement.

Mr. Dimond: I couldn't see that, your Honor. I

tliought that the modification of the agreement was

that this rate was suspended during this period of

time from February 21, 1950, until notice of termi-

nation was made on February 14, 1954, and as soon

as that notice was given

The Court: But what did it extend? That is

what seems to me the question is. It couldn't have

extended a period that hadn't come into being yet.

If it extend(^d anything, it would extend the current

period.

Mr. Dimond : But the expiration time of the con-

tract in 1954 had been extended by failure to give

notice of termination.

The Court: Well, I understand your position,

l)ut I can't understand how this modification agree-

mi^nt of Februarv 21, 1950, could, so far as extend-
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ing it is concerned, extend anything except the

current period, not some future period.

Mr. Dimond: The modification says the term of

the [216] agreement between the parties shall be

extended by the length of time during which the

suspension is in effect. The term of the agreement

you get from Paragraph 8 and the facts of the con-

tract. The term of the agreement ended for 1954 in

1958, liad been extended already, and, therefore,

when this was terminated, it extended it another

four years.

The Court: I can't follow that reasoning; I

mean, I can follow it, but I certainly can't believe

that it

Mr. Faulkner: I can't follow it either, your

Honor, and I have gone on the assumption that that

could not be the result of that modification.

The Court: I can't see how it is.

Mr. Faulkner : Where is the contract ? The con-

tract is not for fifteen years or ten years or twenty

years. The contract runs for three years and then

five-year periods unless you give notice. Now, that

five-year period, the first one expired in October,

1953. Now, prior to that time, in February, 1950,

they bring in this modification and they say the

jjeriod is extended four years. Well, what period?

Why, the then period. They couldn't jump over

that and extend another period. They might as well

jump to 1970 or 1977. I can't see the language in

that that would justify that. This period, the period,

now, was to expire in October, 1953. Now, they

say they extended that four years. They extended
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that during the period this thing is in operation,

and Mr. Belnap [217] says that was four years, so,

therefore, it would be from October 3, 1953, to Oc-

tober 3, 1957. That is as far as they could go. That

is the deadline. But I don't see how^ in the world

they could ever reason that it was 1962.

The Court : AVell, it is a question that, of course,

I will have to answer before preparing the instruc-

tions. That is why I made the inquiry now.

Whereupon Court recessed until 2:00 o'clock p.m.,

A})ril 14, 1955, reconvening as per recess, with all

parties present as heretofore and the jury all pres-

ent in the box; whereupon the trial proceeded as

follows

:

The Court : I think perhaps for the guidance of

the parties I should announce that I have come to

the conclusion that, since a contract cannot be sus-

j)end(>d and also run at the same time, T have got to

limit the period for which any recovery could be had

by the plaintiff, if the plaintiff is entitled to re-

covery, to the period ending Se])tember 27, 1957.

You may call your next witness. [218]
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Plaintiff's Rebuttal

DAVID F. BELNAP
called as a witness on behalf of the plaintiff, having

]:)reviouslv been duly sworn, testified as follows:

Direct Examination

By Mr. Dimond:

Q. Mr. Belnap, I believe you testified on direcl

examination that you have about four thousand

clients, United Press does'?

A. Four thousand four hundred, approximately

Q. And the assessments made on account oi

wage labor agreement increases are the same al'

over, are they not"?

A. That is right; the percentage is the same

against the rate of the client.

Q. And this increase in assessments is differen1

from the actual salary of the Seattle operator; ij

that correct

!

A. That is correct. The salary of the Seatth

operator, which the defendant agreed to pay, was

fixed at a certain amount by mutual agreement. Th(

assessments under Sub-paragraph 2, Article Seconc

of the Agreement, were levied against this client af

well as against all the rest of the clients, and thej

applied to th(^ o]^erators' increases as a whole. ]

might explain that this way, that, when the Unitec

Press negotiates with the Commercial Telegraphers

I^nion and an increase is negotiated in their sala-

ries, all of their salaries, the salary of the [219]
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Seattle operator as well as the salaries of the opera-

tors in other cities like San Francisco, Washington,

D. C, New York, New Orleans, Chicago, Denver,

Salt Lake City. The total increase, the total increase

in overhead through that increase in salary to these

operators is passed along to our clients in the form

of a percentage assessment against their rates, and

these assessments would have been levied against

the Ketchikan News whether or not it had been nec-

essary for us to employ a specific o])erator in Seattle

to transmit the file to the Ketchikan News.

Q. Is it customary for a person in your position,

as an official with a news gathering service, such as

United Press, to be familiar with the circulation

figures and have access A. Yes, it is.

Q. to the circulation figures of newspapers

that you serve % A, That is correct.

Q. And also of your newspaper competitors'?

A. That is correct.

Q. Have you made any comj)arison from any

source of the circulation figures of the Ketchikan

Daily News as compared with those of the Chroni-

cle'?

A. Well, I have looked up the circulation figures

of the [220] two papers in the ''Editor and Pub-

lisher Year Book"; yes.

Q. What is that?

A. The "Editor and Publisher Year Book'' is a

standard directory of newspapers in the United

States, its territories and Canada, which is published

every year in January by the Editor and Publisher
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Publishing Company. That is a company which

publishes a newspaper trade publication every week.

The director}^ contains the names of all the daily

n( "V\^spapers in the United States, its territories and

Canada, together with certain information about

those papers supplied hy the paj^ers themselves, the

names of the executives of the |)apers, the names oi

th{^ publishing company in each case, the advertising

rate for the paper, the circulation for the paper,

the wire service which serves the paper, and infor-

mation of that nature, statistical information.

Q. Based upon your research in this respecl

what have you found as to the comparative circula-

tion of the Ketchikan Chronicle and the Ketchikari

Daily News during the period, say, 1949 to the end

of 1953?

A. The figures in "Editor and Publisher Yeai

Book" for those years show that the Ketchikan

Daily News had a regular, steady rise in circulation

rate, or in circulation figures, rather, in average

daily circulation, and that in about 1951, having

previously had, according to that [221] book, fewei

average daily circulation than the Ketchikan Chroni-

cle, in 1951 suri)assed the Ketchikan Chronicle and

continued to surpass the Chronicle and up until

the present day, I suppose.

Q. The Ketchikan News was being serviced by

the United Press during those years?

A. Yes, it was.

Q. During the course of handling and supervis-

in.g transmissions, which you testified you had some
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experience in for seA^eral years, did you ever have
occasion to hear from newspapers which were being

serviced by United Press as to the type of news they

wanted and the type they did not want ?

Mr. Faulkner: Now, if the Couit please, I ob-

ject to that. The type of news is what Alaskan news-

])apers want. Mr. Charles' testimony is that he

wrote and told them, and Mr. Bowerman in his dep-

osition states the pi-iority of the diiferent classes

of news.

The Court : Will the reporter read the question ?

The Reporter: "During the course of handling

and supervising transmissions, which you testified

you had some experience in for several years, did

you ever have occasion to hear from newspapers

which were being serviced by United Press as to

the type of news they wanted and the type they did

not want?" [222]

Mr. Diniond : If the Court please, the defense of

the defendants here is that an adequate news report,

as they conclude the regular news report was made

in contrast, was not furnished, and the}^ give as ex-

amples of that certain instances where articles, they

say, were not sent by United Press and not included

in defendants' paper, and I think it can be shown as

a matter of editorial judgment as to whether a par-

ticular item on a certain day was worthy of being

included in a 3,500-word transmission. Mr. Belnap

has had experience in those things. This is a prelimi-

nary question. I want to eventually ask him what

his editorial judgment would be on transmitting a
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number of items which the defendants in these news-

paper clippings in answer to our interrogatories

gave as instances of what they call news of great

importance to Alaska and the readers of defendants'

paper which were not published, and I think he is

certainly qualified—he has already testified as to his

experience—he is qualified to give his opinion as to

whether these items were of great importance or not.

The Court: There isn't any question about that,

l)ut that isn't the objection. The objection is that you

are seeking to elicit from this witness the opinion of

other newspapers, and, of course, over objection that

kind of evidence can't be

Mr. Dimond : I will restrict the question to news-

papers in Alaska. [223]

The Court : It wouldn't change the complexion of

the objection or the question either. In other words,

here is an attempt to put in, yon might say, hearsay

testimony, that is, evidence consisting of what other

newspapers are said to have reported to him, and,

while the Court would permit it and the jury could

give it such weight as it saw fit to give it if there were

no objection, over the objection I can't admit it.

Q. (By Mr. Dimond) : Well, Mr. Belnap, have

you read and considered the items mentioned in the

defendants' answers to the plaintiff's interrogatories

where they cite specific instances that they claim that

news items of great importance were not included

in the file to the Ketchikan Daily News?

A. Yes : I have read all of the answers.
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Q. You were here this morning when Mr. Brice
testified specifically as to some of those items?

A. Yes, I was.

Q. Which were introduced in evidence as de-

fendants' exhibits here? A. Yes, sir.

Q. Now, one of those items, in answer No. 8 of

the answers to the interrogatories, dealt with the

death of a Coast Guard enlisted man. Would you say

that in your experience that in the case of transmis-

sion of teletype service [224] to the Ketchikan Daily

News for one hour a day that an item concerning the

death of a Coast Guard enlisted man would ordi-

narily be included ?

A. Well, it would depend to a large extent on

who the Coast Guard enlisted man was. If the Coast

Guard enlisted man was Clark Gable, yes, it would

be included. If the Coast Guard enlisted man was

Joe Smith of Keokuk, Iowa, why, it would have

been a waste of ^Ir. Charles' transmission time in

transmitting that. And it would depend too largely

on the rest of the news of the day. He might be

someone other than Joe Smith of Keokuk, Iowa. He
might be a college professor who was in the Coast

Guard on a tour of duty and during that tour of

duty he was drowned. It would depend on the

s])ecific story, and there isn't enough information

just in a line saying "Death of a Coast Guard en-

listed man by drowning" to be able to tell just

exactlv whether that was a news item of great im-
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poitance or not. I would say that, if that is as well

as it can be described there, it probably wasn't.

Q. Would that be true of some of the other an-

swers too?

A. Yes; that is right. All of the answers were

quite vague, and it was certainly difficult to see just

exactly what they were referring to.

Q. What do you use as a basis for the transmis-

sion, the news that should be included in a one-hour

transmission 1 [225]

A. Well, it depends on the news that is hapj^en-

ing in the world that day. It depends on whether

president so-and-so of France has been assassinated.

That is a big story. It depends on whether you have

the Korean War going on. That is a big and im-

portant story, a story in which the readers of

Alaska are interested. If you have to choose between

the death of a Coast Guard enlisted man and the

current situation in the Korean War, no. you

wouldn't include the death of the Coast Guaid en-

listed man.

Additionally, you have to take into account cer-

tain classes of news. For instance, we were required

to file to Mr. Charles a minimum budget of sports

which required a certain period or i)ortion of tliat

oni^-hour, thirty-five-hundred-word ti ansmission

—

baseball scores, results of fights, heavyweight fights,

and the results of othei- top si.)orting events. It was

necessary to furnish to Mr. Charles in that file re-

ports on the doings of Congress in Washington.

That is important. It is necessary, to pu))lis]i a bal-
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anced newspaper, to have sports and to have reports

on Congress and to have reports on the Korean War
and to have reports on the important things that are

happening around the world, things that are affect-

ing us right here in the United States, about the

cold war and about Russia.

News, again, as I say, is relative. It is [226] dif-

ferent every day, actually. A story that today might

be quite important tom.orrow isn't, because there is

so much more news oF moie importance and of more

significance that the other previous day's top story

is paled by compaiison and, as a consequence

doesn't merit the same consideration and is a matter

on which a decision must 1)e made every day.

Q. Mr. Behiap, did \'ou observe during Mr.

Brice's testimony and from reading the defendants'

answers to plaintiff's interrogatories of October 2,

1954, relating to the items of defective news service,

that several, if not many, of the items related to

stories sent by what was called the United Press

representative in Juneau?

A. Yes, sir; I noted that.

Q. Who was George Sundborg at that time?

A. Who was at that time George Sundborg.

Q. What were his duties with respect to United

Press ?

A. George Sundborg \s duties with respect to the

United Press were to furnish us at Seattle by tele-

graph, as a rule, news items from Juneau, Alaska,

of general interest.

Q. What do you mean—''of general interest"?



198 United Press Associations, etc.

(Testimony of David F. Belnap.)

A. I mean news items which we can use on our

wires, news items that are worthy of being included

on our wires, and George Sundborg, I might say,

did supply us with news items of that nature, and

they were carried on our wires, [227] including the

wire to the Ketchikan Daily News.

Q. Was that supposed to include all the local

items that might he of local interest to a Ketchikan

newspaper ? A. No.

Q. Why not?

A. Well, for one thing, the file to the Ketchikan

Daily News wouldn't have encompassed the size of

the file that Mr. Sundborg was turning into the

Ketchikan Chronicle as a special correspondent foi

the Chronicle. It would have been out of balance.

Q. Was there any agreement ever made between

you and the United Press and the Ketchikan Daily

News to furnish a special local news service such

as Sundborg might havo been furnishing ihv

Chronicle ? A. No.

Q. Mr. Belnap, I hand you what pui'ports to

be a copy of a letter from the Ketchikan Daily

News, dated April 8, 1946, addressed to Pierre A.

Miner, United Press Associations, New York City,

and signed by Sid D. Charles. Can you identify this

letter and tell me where \'ou have seen it before, if

you have seen it?

A. Yes. This letter is from the Seattle corre-

s}>ondence files.

Q. Are you in charge of and do you have custody

of those files? A. Yes, I do. [228]



vs. Sidney Dean Charles, et ah, etc. 199

(Testimony of David F. Bolnap.)

Q. And you picked this letter out of those files I

A. I picked this letter out of our files in Seattle.

Mr. Dimond
: If the Court please, I have sev(^ral

letters here that I wish Mr. Belnap to identify, of

which some parts are not particularly relevant, but

each of them contains some expression of satisfac-

tion of the service, from the News to the United

Press Association, which I think is material in view

of the defense.

The Court: Well, what is it you wish to have

done now?

Mr. Dimond: Well, 1 would like to introduce all

of these letters. I just don't know whether to have

them identified separately or show them to counsel

first.

The Court: No, you don't need to have them

identified. You can show them to coimsel.

(Mr. Dimond handed docmnents to Mr.

Faulkner.)

Mr. Dimond : They are dated from April 8, 1946,

to April 16, 1949. I would like to offer these letters

in evidence.

The Court : They may be admitted.

The Clerk: As a group?

Mr. Dimond: Yes.

The Clerk: This will be Plaintife's Exhibit 9.

Mr. Dimond: If the Court please, ladies and

gentlemen of the jury, I don't intend to read tliese

letters in full [229] now, but each of these letters
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dated from April 8, 1946, to April 16, 1949, signed

by Sid Charles of the Ketchikan News, in one or

two paragraphs contains expressions of satisfaction

with the type of service that United Press was ren-

dering at that time, and, rather than burdening yon

witli reading them in full, I shall merely keep them

liere as an exhibit which you will have a chance to

refer to later on. That is all I have, Mr. Belnap.

Cross-Examination

By Mr. Faulkner

:

Q. Mr. Belnap, there were some instances where

there was quite important news developed in Alaska

and in the transmission was not sent by United

Press, weren't there'?

A. There may have been instances ;
yes; I mean,

Mr. Brice testified that there were; I don't admit

that there were.

Q. And Mr. Sundborg's news sent down from

Juneau that >'ou saw this morning or heard of was

quite impoi'tant, wasn't it, locally*?

A. A¥ell, I—it would be hard to say. I mean, I

am of course using, as I think about it, I am meas-

uring the item against the possible other world news

developments that day and taking into account at

the same time the limitations of the 3,500-word hie,

and so it is a relative matter. It is a consideration of

each individual item. [230] If I knew what news

there was everywhere for that day, I could ])i'obably

give yon my o|)inion on it.
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Q. But news of matters of taxation and employ-

ment security, appointment of important govern-

ment officials, and water power development, all

those things are news of fii'st importance to a

Ketchikan paper, aren't they?

A. Well, I just wouldn't be qualified to say.

Q. Now, you heard the answers that the plaintiff

United Press made to interrogatories that I pre-

sented, which I read this morning, in which they

said they had correspondents in practically every

town from Ketchikan to Kotzebue. What were those

correspondents doing, do you know?

A. You mean, liow were they employed in each

individual

Q. What were they furnishing in the way of

news ?

A. AVell, each of those correspondents—now, I

can't—do you want their names?

Q. No; we don't need their names.

A. Each of those corres])ondents had a responsi-

bility. Each of those correspondents had been in-

sti'ucted by us to furnish us with news of general

interest in their territory, and of course we had to

rely upon their judgment to a large degree whether

the news was of general interest and when to file it,

since we weren't right on the scene and couldn't

say, ''Well, this news has just happened. Please

send it to us." [231]

Q. Could you point out anywhere in these news

items, or in the service that the Associated Press
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gave to the Ketchikan News, any items coming fiom

any of those places'?

A. Oh, if I had the complete file of our transmis-

sions to the Ketchikan Chronicle, or Ketchikan

News, with me here, yes, I could point out several

items every day that were received, or a number of

items a week that were sent.

Q. Mr. Belnap, you saw, you have heard, read or

saw the item in the Ketchikan Chronicle which I

introduced this morning, the Chronicle dated July

2, 1952, referring to General MacArthur's speech at

the Republican National Convention, which the

Ketchikan News did not carry?

A. Yes; I heard that.

Q. You didn't find any record of the transmis-

sion of that item to the Ketchikan News, did you ?

A. No, sir.

Q. Now, I have here a file mentioned this morn-

ing, something about whether you carried these

things ; I have a file of the Ketchikan Daily News

from June 30th on—July 1st, July 2nd, July 3rd

—

which w^ould cover that entire period. Now, would

you like to look those over to see if there is any

mention of General MacArthur?

A. I will be delighted to take your word, sir,

that there is not any mention in there.

Mr. Faulkner: I would like to offer these [232]

in evidence to clear up that point.

Mr. Dimond : AVhat year is that ?

Mr. Faulkner: Well, it was 1952. We introduced

the Chronicle this morning to show the large item
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about General MacArthur making the kej^note

speech, and Mr. Brice said that was not sent to the

News. Now, we have the copies of the News here,

and I will offer them in evidence, if the jury wants

to took for it, as Defendants' Exhibit—whatever

it is.

The Clerk: Exhibit I.

Q. (By Mr. Faulkner) : Mr. Belnap, just one

other question. You said you have looked at the

''Editor and Publisher" for the years 1949 to 1953

and you found that the circulation of the Ketchikan

News increased from 1951 on ; is that true ?

A. The circulation of the Ketchikan News is not

reported in "Editor and Publisher" for the years

1945 through 1947. I think that the first time that

the Ketchikan News circulation was listed in th(^

"Editor and Publisher" was in the year book issue

of January, 1949, the figure^ being the average daily

figure for the year 1948, and from that date on there

is each year in the year book carried an average

daily circulation figure for the Ketchikan News.

Those figures show an increase each year from the

previous year. [233]

Q. From what year? A. From 1948.

Q. 1948?

A. Yes, sir ; in the 1949 through 1954 year books.

Q. I thought you said it increased from 1951.

A. What I said, sir, was that in the year 1951,

apparently, the Ketchikan News surpassed its

competitor the Chronicle in average daily circula-

tion.
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(Testimony of David F. Belnap.)

Q. And continued to surpass them. Now, those

figures for the circulation are set up by the News
in answer to an interrogatory. I don't think I read

it, hut it is in answer to an interrogatory.

A. That is correct ; and the figures listed in your

answers to our interrogatories both correspond to

the same figures in the "Editor and Publisher"

every year except 1948.

Q. Now, when the News began to pick up in

circulation, did you ever notice that that corre-

sponded with the coming of the pulp mill in Ketchi-

kan, the increased activity here?

A. I hadn't connected the two; no, sir.

Mr. Faulkner: That is all, Mr. Belnap.

Mr. Dimond: That is all. [234]
* * *

The Court: Perhaps I should announce that I

find against the defendants so far as their first

affirmative [239] defense is concerned and also the

third affirmative defense. You may proceed then

with the argument.

Mr. Faulkner: We will ask an exception to the

Court's ruling on that finding.

(Whereupon respective counsel made their

arguments to the jury; and thereafter respec-

tive counsel were furnished copies of the

Court's Instructions to the Jury, and the Court

read his Instructions to the Jury; and the fol-

lowing occurred:)

The Court : Are there any exceptions ?

Mr. Dimond : I have one exception, your Honor.

V
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(Whereupon respective counsel and the court

reporter approached the bench, out of the hear-

ing of the jury, and the following occurred:)

Mr. Dimond: I just want to take exception to

part of Instruction No. 4 which instructs the jury

to the effect that the term of the contract would
expire September 27, 1957, rather than September
27, 1962.

Mr. Faulkner: I would except to the failure of

the Court to instruct the jury, if any damages are

recovered, they must be limited to the difference

between $38.17 and $8.()6 a week.

(Whereupon respective counsel and the court

reporter withdrew from the bench and were

again within tlie hearing of the jury; the

bailiffs were duly sworn to tke charge of the

jury, and the jury retired to the jury room at

4:45 o'clock [240] ]).m. in charge of the liailiffs

to deliberate upon a verdict.)

(Thereafter, on the 21st day of April, 1955,

at 4:00 o'clock p.m., at Juneau, Alaska, the

above-entitled cause came on for further hear-

ing; tlie Honorable George W. Folta, United

States District Judge, presiding; the plaintiff

appearing by John H. Dimond, its attorney ; the

defendants appearing by H. L. Faulkner, their

attorney; and the following proceedings were

had:)

Mr. Faulkner: If the Court please, in this case

we each have a judgment to submit. I have one
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prepared. I didn't file it. I served a copy on Mr.

Dimond, and he served a copy of liis on me, so I

will give it to the Court.

The Clerk: Is yours in the file, sir?

Mr. Dimond: I don't know whether I wish to

submit it until I have a chance to argue this matter.

Mr. Faulkner: Do you want to argue it?

Mr. Dimond: If the Court please, I would like

to explain that I have prepared a form of judg-

ment, which I served on counsel, which is essentially

the same as his except that in mine plaintiff re-

quests that costs and attorney's fees be allowed to

the plaintiff rather than the defendants, and the

judgment recites that the action having been tried

and a general verdict for plaintiff' duly rendered

and so on.

This afternoon, giving this thing a little [241]

more thought, I thought to myself that I probably

should not present this form of judgment because

it is not the form that I think the plaintiff ought to

submit, and that leads me up to a request—I don't

intend to take counsel ])y surprise here; I just

wanted to mention this to be brought up later—

a

request that fhe Court enter its own findings of fact

and conclusions of law in this case and direct that

an appropriate judgment be entered which would

recite the fact that the jury was merely advisory,

and the Court, whatever- decision it made, would

make its own findings and conclusions.

[ base this request upon the contention of plain-

tiff' that it was error to call a jury trial over objec-
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tions and on the Court's own motion. I don't intend

to argue that at this time, but the reason I mention
it at this time is the fact that I intend to file on
behalf of plaintiff:" a motion for a new trial, in a day
or two, and I am going to incorporate in that

motion a request that the Court open and set aside

whatever judgment it enters at this time and make
its own findings and conclusions of law and direct

the entry of its own judgment, and for the reasons

that I have stated, inasmuch as that question will

probably be argued and I want to give counsel a

chance to prepare himself on the argument, I don't

intend to argue it at this time. The only reason I

mention it again is the fact that RuU' 26 of the

Local Rules requires counsel for the successful

party to present within two days [242] after the

Com-t's determination of a matter proposed findings

and conclusions, and I request that this rule be

waived in this case in view of the fact that it would

])e fruitless for me at this time to })resent findings

for the Coui't's entry until we have had a chance to

argue this question as to whether or not the Court

should make its findings. The contention I am mak-

ing, which I will be prepared to argue at the time

we argue the motion for a new trial, is that under

Rule 52 the Court is obligated to make its own find-

ings and conclusions and judgment by reason of the

fact that this jury Avas advisoiy only, and I don't

know^ how binding this rule is as far as the tw^o-day

I'ule is concerned. I would like to argue this matter

of the findings and conclusions next week sometime.

I have not j)iepared any to submit to the Court

:



208 United Press Associations, etc.

The Court : Well, I am just wondering whether

you should argue them at all. You may of course

argue any motion for a new trial, hut the reason

I think it would be futile to argue that the jury may
he treated as advisory is because, if I am not mis-

taken, the law doesn't provide for an advisory jury

except in actions of an equitable nature. There is no

authority whatever for empanelling an advisory

jury except in an equity action.

Mr. Dimond: I would have to do a little more

research on that, youi* Honor.

The Court: Well, I am sure of that, because

there [243] have ])een times when I would like to

have had an advisory jury in a law case.

Mr. Dimond : AYell, I have one case that I cited

in court in Ketchikan on this point, but I would

like to check it again to see whether it is applicable.

But on this question of costs here Rule 54(d) pro-

vides that costs shall be allowed of course to the

i)revailing party unless the Court otherwise directs.

In general I think the party in whose favor a judg-

ment is I'endered is the ])revailing party, and.

although plaintiff may not obtain all the damages

w^hich he seeks, if the verdict is in his favor, or any

damages, even though it is offs(^t hy the exact

amount in the counterclaim, I think and I submit

that he is the prevailing party and, therefore, en-

titled to costs and attorney's fees under the Rules

of the Court. There is very little to say on it except

that w(> sul)uut tlie plaintiff is the prevailing party.

The Court: Well, but is there no authority on a

situation of this kind'?
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Mr. Dimond : Well, there is authority in Moore's

Federal Practice—I don't have the exact citation;

I have it but I can't find it now—under his discus-

sion of what is a prevailing party under Rule

54(d), and I would like to refer the Court to one

case, a Circuit Court case, found in 35 F.2d at

Page 211. The name of plaintiff is Harlan Coal

Company, and I didn't get the name of the de-

fendant down. I did this [244] rather hastily. So I

submit on the basis of, just on the plain wording of

the Rule, and on what Mr. Moore says about it on

this case, that plaintiff is entitled to costs and at-

torney's fees.

Mr. Faulkner: If the Court please, first, on the

niattei- of the advisory jury, if that is before the

Court, I just want to say this. I have thought about

that myself in connection with this case. There is

no provision for an advisory jury in a lawsuit, and,

if there had been and this had been an advisory

jui'v, the trial would have taken on a different com-

plexion because the Court would have then sub-

mitted to the jury certain questions and certain

findings for them to make, and I believe it would

have been much easier for the defendant if that had

been done, but that is not the way you do in a law-

suit. The jury was empanelled and tried the issues

raised by the pleadings, and the pleadings on behalf

of the plaintiff claim damages in the sum of $21,-

000.00. The question for the jury was whether or

not the plaintiff was entitled to the damages or

whether or not the defendant was entitled to the

counterclaim.
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Now, the rule on tliat—I suppose the Court is

familiar with it—but the Rule 54(d) says that the

costs are allowed to the prevailing party unless the

Court otherwise directs. Now, for that reason, ])e-

cause of that clause in the rule, I think you will

find very few court decisions defining who is [245]

the prevailing party, because the Court tries the

case and it is naturally in the discretion of the

Court as to who shall have the costs.

Now, I do find though an authoiity here. I have

prepared a little memorandum on this which 1 will

give to the Court to save time.

In the case of B. B. Chemical Co. v. Cataract

Chemical Co., 2 F.R.D. 159, the District Court for

the Northern District of New York held that the

Court had discretion as to awarding costs on

counterclaim where the defendant prevailed in the

main action, even though the plaintiff prevailed on

a counterclaim. It is kind of a reverse situation

here.

There are numerous cases cited in 28 USCA on

Rules of Civil Procedure, under Rule 54, and in

Barron & Holtzoff.

Now, let's see what was done in this case. The

plaintiff sued for $21,000.00 The defendant came in

and claimed that there was nothing due the i)lain-

tiff and set up a counterclaim. Now, I think the

Court will remember from the evid(^nce as it was

introduced and from the ph^adings that this counter-

claim was known to the plaintiff at the time it

brought the suit. It was for money which it had
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drawn after the contract was terminated on drafts

of the defendant for the period of, I think, six

weeks. Well, if they didn't know it or had over-

looked it, we called it to their attention by setting

up the counterclaim, and even then they didn't admit

that this [246] counterclaim was due the defend-

ants. They skirted around it by saying they didn't

owe the defendants anything, so I think it is the

effect of a general denial, and, when we confronted

them with the drafts, of course, then they admitted

that the counterclaim was due, and, being due, it

should have been deducted from the amount they

sued on.

Now, what did the jury do? They went out and

they found a verdict which sounds rather puzzling,

but the way the Court submitted it to them T can

see just what happened, that they were told to find

a verdict, if they found for the plaintiff, in the sum

of blank dollars less the sum of the counterclaim,

which was $368.70, so the jury, I suppose, felt that

they couldn't very well fill in nothing in that blank

space and deduct $368.70 from nothing, so they filled

in the same amount, therein* giving the plaintiff

nothing. Now, it is true that they offset the counter-

claim some way or other. I don't know just how

they reasoned it, but I think it was the fonn of ver-

dict that perhaps misled them a little bit. I didn't

notice it, and I know the Court didn't notice it until

it came in from the jury.

Now, surely, the defendant is the prevailing party

in this case. Here the plaintiff sues for a large sum

and gets nothing. We didn't sue them for the
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counterclaim. We just set it up, the counterclaim, ir

this suit when they sued us for $21,000.00. I thinly

it would be pretty farfetched to [247] hold now thai

the plaintiff is the prevailing party. They sued us,

and the case was fairly tried and submitted to a

jury, and the jury found, while they found thai

they were entitled—there was no logic or no reason

or nothing on which they could base that verdict oi

$368.70, except to offset the counterclaim, and what

they apparently intended to do was give the plain-

tiff nothing and the defendant nothing, which waf^

satisfactory and which was the result of the case.

Now, as I say, these authorities, I think the Court

will find, wherever you look, I think, will not go

into that to any extent because of that provision in

the i-ule which makes it at all times in the discre-

tion of the Court. Now^, here is a case that I did

find, 176 F. 2d 1, Chicago Sugar Co. v. American

Sugar Refining Co., which discusses somewhat

briefly the matter of costs. It says: "As we under-

stand it, the denial of costs to the prevailing party"

—now, even if they were the prevailing party, there

would be a reason for denying costs
—"the denial of

costs to the prevailing party or the assessment of

partial costs against him is in the nature of a

penalty for some defection on his part in the course

of the litigation as, for example, by calling unneces-

sary witiH^sses, bringing in unnecessary issues oi

otherwise encumbering the record, or by delaying in

raising objection fatal to the plaintiff's case.'' He

cites a large number of cases there. "A party, al^
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though prevailing, would be denied [248] costs for

needlessly bringing or prolonging litigation."

I think that same reason would apply to this case

even if technically, because of the jury's insertion

of that small amount there, which is offset by our

counterclaim, even if technically they could say that

the plaintiff still is the prevailing party, and, while

they did not call any unnecessary witnesses or didn't

prolong the trial unnecessarily, none of those things

happened, but they did sue the defendant for a large

sum of money and brought them into court to de-

fend when we showed, I think, to the perfect satis-

faction of the jury that the contract whicli they had

had been violated on their part; so, if the Court

could possibly hold that the ])laintiff is the prevail-

ing party in this case. why. I am sure in the ex-

ercise of discretion the Court would almost have to

hold that the defendant is entitled to costs. Now,

our costs is not very nuich. They <'\re only twf^nty

dollars with the excei)tion of attoi-ney's fees, what-

ever the attorney's fees might be, and that, of course,

would be left to the discretion of the Court.

I will give you this memorandum, Judue, and T

will give Mr. Dimond a copy.

Mr. Dimond: If the Court please, briefly, I

would like to dispose of this reiteration to the

counterclaim all the time. The plaintiff admitted all

the allegations of the counterclaim, and that was

settled, and the Court instructed [249] the jury to

that effect, so that should not be brought into this

issue at all.

There aren't too man}^ cases on this subject. The
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ease tliat I cited to the Court is a case where the de

fendant recovered more on his counterclaim tha:

plaintiff recovered in the verdict for the plaintif!

and the Court held there that the defendant was th

prevailing party, and that seems reasonable; if th

defendant gets more than plaintiff, he is the prevail

ing party. But w^e have a draw here as far as th

damages are concerned. I suppose the only thing t

look at is that the scales are tipped a little bit to

ward the plaintiif 's side because he got a verdict. Ii

other words, the jury found a breach of contract o:

the part of the defendant. They didn't want t^

award any damages to the plaintiff', but they di(

find a breach of contract, and in that respect th

plaintiff did ]jrevail. It prevailed certainly mor

than the defendant did.

Now, the discretion of the Court, of course, state

an. equitable principle. The Court can do prett;

much what it pleases here. If it thinks in equit;

that the costs should be divided up or should b

awarded one way or the other, I suppose this is ;

matter of discretion and seldom can be interferet

with on review. But T would like to urge the Cour

in that regard in its discretion to consider the plain

tiff' as the prevailing pai-ty even though it cam(^ ou

of this case [250] with no damages in dollars an(

cents because it was the prevailing party in thi

sense that it won the case. It sustained its allega

tions in the complaint that therc^ had been a bread

of contract and sustained its defense to the defensi

of the defendants that it had in turn breached iti

own contract. The jury apparently found that plain
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tiffs had performed their contract satisfactorily and

that defendants had not.

The Coin-t: TTell, I don't know liow the jury

could have been confused by the forms of verdict if

they read the instructions. I don't know liow T

could have made it any different. I instructed them

that, if they found for the plaintiff, they would

have to deduct $368.70 because it was admitted that

the defendants had that coming on their counter-

claim, and I instructed them that, if they found the

converse, they would return a verdict for the de-

fendants. It is obvious that what the jury wanted

to do is not allow either party anything, and it seems

to me we have got to disregard the form of their

verdict and vie\\- it as merely a device to award

nothing to either ])arty, and, viewing it that way.

then who is the prevailing- ])arty?

Mr. Dimond: Well, if you view it that way, your

Honor, I suppose that each ]iarty would have to pay

its own costs, but I don't want to consent to that.

The Court: Well, T am inclined to think that

each party should pay its own costs. I have felt that

way from the [251] time that the verdict was re-

turned and noting that it was merely a device to

avoid awarding anything to either party, so it will

be the order of the Court that each party will ]iay

its o^^Tl costs.

(End of RerMU-d.) [252]
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United States of America,

Territory of Alaska—ss.

I, Mildred K. Maynard, Official Court Reporte

for the herinabove-entitled Court, do hereby cei

tify:

That as such Official Court Reporter I reporte

the above-entitled cause, viz., United Press Associ?

tions, a corporation, vs. Sidney Dean Charles, Pai

S. Charles, Patricia Charles, and the Pioneer Prin"

ing Company, a corporation, No. 7031-A of the fik

of said court

;

That I reported said cause in shorthand and ni}

self transcribed said shorthand notes and reduce

the same to typewriting;

That the foregoing pages, numbered 1 to 252, bot

inclusive, contained a full, true and correct trai

script of all the testimony and proceedings at th

trial of the above-entitled cause, to the best of m
ability.

Witness, my signature this 11th day of Angus

1955.

/s/ MILDRED K. MAYNARD,
Official Court Reporter.

[Endorsed] : Filed August 11, 1955. [253]
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PLAINTIFF'S EXHIBIT No. 1

In the District Court for the District of Alaska,

Division Number One, at Juneau

Civil Action No. 7031-A

UNITED PRESS ASSOCIATIONS,

Plaintiff,

vs.

SIDNEY DEAN CHARLES, PAUL S. CHARLES
and PATRICIA CHARLES, and the PIO-

NEER PRINTING COMPANY, a Corpora-

tion,

Defendants.

PLAINTIFF'S REQUEST FOR ADMISSIONS

August 18, 1954

Plaintiff requests defendants, within ten days

after sei'vice of this request, to make the following-

admissions for the purpose of this action only, and

subject to all pertinent objections as to admissibility

which may be interposed at the trial

:

1. That a copy of a letter dated August 9, 1945,

addressed to Sidney D. Charles, Ketchikan, Alaska,

and signed by Edwin Moss Williams, is a true and

genuine copy of the original letter bearing the same

date and that it was received by defendants, or any

of them in due course.

2. That a copy of a letter dated June 30, 1945,

addressed to Mr. Sidney D. Charles, Ketchikan,
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Alaska, signed by Murray M. Moler, and l^earin^

the signature of Sid. D. Charles under the words

"Accepted by" in the lower left-hand corner oi

said letter, is a true and genuine copy of the orig-

inal letter bearing the same date, that it was receivec

by defendants, or any of them, in due course, and

that it was "accepted by" the defendant, Sidney D
Charles.

3. That a copy of a letter dated September 4,

1945, addressed to Mr. Sid D. Charles, Ketchikan,

Alaska, and signed by Dan Bowerman, is a true and

genuine copy of the original letter bearing the

same date and that it was received by defendants,

or any of them, in due course.

4. That a copy of the letter dated September 8,

1945, addressed to ]Mr. Dan Bowerman, San Fran-

cisco, California, and signed by Sid D. Charles, ij:

a true and genuine copy of the original letter bear-

ing the same date and that it was written on liehali

of defendants, or any of them, in this cause.

5. That a copy of the letter dated March 21st

1946, addressed to Mr. Sid Charles, Ketchikan,

Alaska, and signed by P. A. Miner, is a true and

genuine copy of the original letter bearing the

same date and that it was received l)y defendants,

or any of them, in due course.

6. That a copy of the letter dated on April 8

1946, addressed to Pierre A. Miner, New York City

and signed by Sid D. Charles, is a true and genuine

copy of the original letter bearing the same date and
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that it was written on behalf of the defendants, or

any of them, in this cause.

7. That a copy of the letter dated April 11, 1946,

addressed to Mr. Sid D. Charles, Ketchikan, Alaska,

and signed by P. A. Miner, is a true and genuine

copy of the original letter bearing the same date and

that it was received by defendants, or any of them

in due course.

8. That a copy of the letter dated October 9,

1946, addressed to Mr. Sid Charles, Ketchikan,

Alaska, and signed by Dan Bowerman, is a true

and genuine copy of the original letter bearing the

same date and that it was received by defendants, or

any of them, in due course.

9. That a copy of a letter dated October 12,

1946, addressed to Mr. Dan Bowerman, San Fran-

cisco, California, and signed by Sid D. Charles, is

a true and genuine copy of the original letter bear-

ing the same date and that it was written on be-

half of the defendants, or any of them, in this

cause.

10. That a copy of the letter dated January 7,

1950, addressed to Mr. Sid D. Charles, Ketchikan,

Alaska, and signed by Fred J. Green, is a true and

genuine copy of the original letter bearing the

same date and that it was received by defendant,

or any of them, in due course.

11. That a copy of the letter dated February 6,

1950, addressed to Mr. Sid D. Charles, Ketchikan,

Alaska, and signed by Fred J. Green, is a true and
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genuine copy of the original letter bearing the sam(

date and that it was received by defendant, or an;^

of tilem in due course.

12. Tliat a copy of the document entitled "^Lodi

fication of Agreement," dated Februar}^ 21, 195C

and signed on ])eh.a]f of the Alaska Fishing Newi

by Sid D. Charles, and on behalf of United Presi

Associations by Jack Bisco, is a true and genuin(

copy of the original "Moditication of Agreement,'

and that it was executed on behalf of Alaska Fish

ing Xews by defendant Sid D. Charles.

13. That a copy of the letter dated February 13

1951, addressed to Mr. Sid D. Charles, Ketchikan

AJaska, and signed by Plarry Carlson, is a true anc

genuine copy of the original letter bearing th(

same date and that it was received by defendants

or any of them, in due course.

14. That a co])y of the letter dated January 18

1954, addressed to Mrs. M. J. Flood, Ketchikan

Alaska, and signed by David F. Belnap, is a tru(

and genuine copy of the original letter bearing th(

same date and that it was received by defendants

or any of them, in due course.

15. That a copy of the telegTam dated February

15, 1954, addressed to David Belnap, and signed bj

Paul S. Charles, is a true and genuine copy of the

original telegram bearing the same date and that il

was written and sent on behalf of the defendants, oi

anv of them, in this cause.
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Dated at Juneau, Alaska, this 17tb day of Au-

:ust, 1954.

/s/ JOHN H. DIMOND,
Attorney for Plaintilf.

Receipt of copy acloiow]edged.

Alaska Fishing News
Ketchikan, Alaska

June 30, 1945.

Mr. Sidney D. Charjes,

Editor and Publisher,

The Alaska Fishing News,

Ketchikan, Alaska.

Dear Mr. Charles:

With reference to an agreement made between

us today for United Press News Service to the

Alaska Fishing News, it is mutually understood

that as a condition to execution of such agreement,

an authorized officer of United Press will write you

confirming that the following understandings are

integral parts of said agreement:

1—That the service mentioned in Clause One

tliereof shall consist of one hour of teletype service,

daily from Seattle over facilities of the Army Signal

Corps, to.lls to be ])aid by Publisher and teletype to

l)e furnished bv United Press.
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2—That a teletype machine will be installed s

soon as possible and services started on a basis c

one honr of service on each of the three da.ys pe

week on which The Alaska Fishing News is pnl

lished. Such service will continue on a thrice-weekl

basis until The Alaska Fishing News begins dail

pTiblication, upon which time all terms of The Agref

ment will become effective. For the thrice-weekl

service, the Publisher will pay The United Pres

the sum of $32.17 weekly and also pay the Signj

Corps tolls.

Sincerely yours,

/s/ MURRAY M. MOLER,
Alaskan Representative,

United Press.

Accepted by:

/s/ SID D. CHARLES.

Airmail

September 4, 1945.

Mr. Sid D. Charles,

Ketchikan Fishing News,

Ketchikan, Alaska.

Deal- ]\Ir. Charles:

This will answer the questions in your Auguf

28 letter to Mr. Williauis concerning possibility c

teletype service to the Fishing News.
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As you know, we proposed to absorb the oper-

ator's salary ourselves for the first six months of

teletype service. At the end of the six months, if

we had not succeeded in getting additiona.1 xllaska

business to help carry the operator cost, we wanted

you to have your option of bearing the cost there-

after, or of changing over to your present type of

service.

Minimum weekly salary for an operator is $52.50.

They get wage increases based on seniority so that

the exact cost would be higher in the event an

operator with lots of seniority bid in the jol).

However, we are mlling to peg the cost to you at

$52.50 a week, absorbing any loss over that amount

ourselves. As we added other clients in Alaska, of

course, we would prorate the o])erator cost among

tliom. so that the cost would decrease to you.

The cost of your ])resent type of service, filed six

days a week instead of the present three days, plus

airmail followup would be $20 a week, tolls collect.

I had hoped to have Murray Moler call on you

again before this, but the unexpectedly—sudden

capitulation of Japan required that he cover the oc-

cupation of Northern Japan, and it's hard to say

now when he'll get back to the Alaskan mainland.

I would appreciate it if you'd drop me a letter

letting me know whether you wish to proceed with

tolls—collect press until such time as we can line

u]) other Alaskan business, or whether you wish to

go ahead with teletype, with us absorbing the oper-
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ator loss for the initial six months, and yon abso]

iw'j; it thereafter.

Sincerely yours,

DAN BOWERMAN.

March 21st, 1946

Mr. Sid Charles,

The Alaska Fishing News,

Keteliikan, Alaska.

Dear Mr. Charles:

Teletype service was started to the Alaska Fii

ing News effective October 3rd, 1945. As you '^

recall, we agreed to pay the Seattle operator duri

the first six months of this service and that i

mouth period expires on April 3rd, 1946.

In accordance with your letter of September 8

you advised our Mr. Bowerman that if at the end

six months you decided to continue the teletype se;

ice, you would assume the operator charge of $52

weekly: otherwise ycni would reduce the form

service. Even though we have not been al)]e, as y

to develop any further Alaska teletype business,

are williug to coutinue our arrangemeut, you to ;

sume the operator charge of $52.50. As a matter

fact, due to a uew contract with the Commerc

Telegrai)hers' Fuiou, the cost of the operator 1

risen so thnt it is doav costiug about $80.00 a we*
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However, we are willing to stand by our agreement

with you at the figure of $52.50.

Will you pjease air mail me your reply? We will

have to advise the operator and place the necessary

orders if you want to discontinue the teletype serv-

ice.

Sincerely yours,

P. A. MINER.
PAMJR

The Ketchikan Daily News

April 8, 1946.

Pierre A. Miner,

Assistant Commercial Manager,

United Press Association,

General Office,

News Building,

New York City.

Dear Sir:

Your letter of March 21 at hand. While express-

ing appreciation for the six months reduced service,

and also for your offer of $52.50 instead of $80 per

week extra, we are in the position of being penalized

because the United Press has no other Alaska con-

nections. Our competitor here taking AP divides

his costs with other stations.

Tlip radio station manager here prefers the UP
and we tried again to arrange with him a switch
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from AP to UP, but were told that Kraft, i

Juneau, owner of the stations here and in Juneai

wanted a i-ate lower than UP cared to fnrnis]

Naturally we have to see our rival get any advai

tage, as the competition is sharp. There is "grap*

vine talk" that Captain Austin E. Latrop is goin

to put a newspaper plant in Anchorage. We can onl

hope that with Alaska expanding, UP will he o

the job and cut in on more patrons to share tl

cost with us.

AVill state that your Seattle office is very coopers

tive. By the way, wish hereafter to secure with tli

report leading stocks, also will Avant baseball score

of major leagues later. Am enclosing a sample c

stock quotations in condensed form. Should I writ

the Seattle office or wi.ll you so instruct them?

Your very truly,

THE DAILY ALASKA
FISHING NEWS,

SID D. CHARLES.
AP37
STOCKS

AJ8 7/S

AC 6 %
ACN 95 %
APL16ys
T 191%
ANA 47 i/i

BO 29 Vs

CMS 4 y^
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CW 7 %
IH 94 1/2

JL 45 %
K56
XK23
NYC 27 7/8

NP 3] %
PKD 103/8

UAL 44%
UC 5 %
USS 85

SALES 1,560,000

INDUSTRIALS 203.12

RAILS 65.15

UTILITIES 42.28

POUND 4.03 1/2

CANADIAN EXCHANGE 90.85

W132PPS

April 11th, 1946.

Mr. Sid D. Charles,

The Daily Alaska Fishing News,

Ketchikan, Alaska.

Dear Mr. Charles

:

Thank you for your kind letter of April 8th.

In accordance with your letter, we are increasing

your weekly billings as of April 3rd.

I am airmailing a copy of your letter to our

Seattle office so that they can be guided according! }-
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regarding your stock list and the major league bas

ball scores.

Again, thank you for your cooperation.

Sincerely,

P. A. MINER.
PAM:HS

(Airmail)

October 9, 1946.

Mr. Sid Charles,

The Fishing News,

Ketchikan, Alaska.

Dear Mr. Charles:

My New York office advises they have received

request from you that we change your service
'

1,000 words of collect telegraph daily because of \\

high cost of the leased wire plus operator.

We have had Malcolm Donnelley doing some ii

tensive work in Alaska for the past several month

in a vigorous effort to line up some more clien

and thus reduce the cost of the operator throng

sharing this expense. However, to date we have ui

succeeded.

We \\411, of course, go to the basis of 1,000 wor(

by DPR if you prefer, but before doing so I wou
like to ])ut the following up to you

:
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That United Press share the operator expense

with you, on an open basis, for an indefinite j)eriod

of time while we continue our efforts to line up

added clients to share the expense. We simply

would reduce your billing by $25.00 per week and

absorb that cost ourselves. Then, if w^e succeeded in

jidding one more client, w^e Avoujd ]nll the $25.00

operating expense to him. If we added more than

one, the total expense would be split three or more

ways, bringing your figure dow'n below $25.00.

By leaving this on an indefinite basis, I mean

that you would retain your privilege of going on a

],000-word overhead basis if you later decided to

do so. Similarly, we w^ould retain the privilege of

giving you your choice of either going to the over-

head basis or resuming the entire operator cost,

should we find it advisable some time in the future

to do so.

I would appreciate it if you'd airmail me whether

you prefer to retain the present service at a reduc-

tion of $25.00 per week, or w^hether you wash to go

on the overhead basis.

Sincerely yours,

DAN BOWERMAN.
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January 1, 1950

Mr. Sid D. Charles,

The Ketchikan Daily News,

Ketchikan, Alaska.

Dear Sid: .

'1

Acknowledging your letter of Dec. 27th to C;

Molander in New York, both Carl and Dan Bow
man in San Francisco put me to work pronto to

vestigate ways and means of meeting your situati*

There are two possibilities I am now in proci

with. First we are making a complete checkup Ik

on Alaska schedules, operator costs, consolidati

of your schedule with Anchorage to determine ji

what saving can be made.

Secondly, and this one will be a honey if we c

accomplish it, we are arranging to check whetl

our San Francisco to Honolulu news files can

])icked up in Ketchikan. Tests heve been complel

at KENI in Anchorage that show they can be picls

up there with excellent results. Even a limited t(

on bringing them in on a teletyj^e receiver was ma
successfully and we are shipping up a teletype i

prolonged tests.

I talked with Bill Wagner of Alaska Broadcasti

Co. this morning, who as you know owns the stati

i\i Ketchikan. Bill assured me he would be glad

cooperate on tests. I do not know just what equi

mcnt lie has there for doing so Init we are checki

up.
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Enejosed is a schedule of our MacKay transmis-

sion to Honolulu giving times and frequencies which

you may care to discuss yourself with the engineer

at KTKN.

KENI used a simple little frequency shift keyer

to make their preliminary tests.

Here's what would be accomplished for you if

this is worked out: You would get a large and com-

2)lete tile of natioual and woi'ld uews daily that

would give you a much more complete selection than

it is possible to give you under the ])resent arrange-

ment where ACS ti-ansmission to.Us uiust be i)aid

and you would save the hirge toll cost which you

now pay. We could supi^lement this file with a short

one on news of specific interest to Alaska sent di-

rect to you by ACS and direct protcH'tive coverage

on the ones.

I'll report further to you very soon, Sid, and I

assure you that we are making sincere efforts to get

the problem worked out. Actually our additional

Alaska business has materially increased the o])er-

ating cost of this bureau instead of adding to the

net but we are appreciative of your situation and

are doing something about it.

Cordiallv,

FRED J. GREEN.

cc: Carl Mojander

Dan Bowerman

J. L. Hoppes
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Uinted Press Associations

General Offices

News Building New York City

February 6, 195C

Seattle Bureau,

100 Fourth Ave. North.

Seattle 9, Wash.

Mr. Sid D. Charles,

The Ketchikan Daily News,

Ketchikan, Alaska.

Dear Sid:

We have gone over the situation thoroughly i

tind no wa}" to make an immediate saving h(

However, we do appreciate your situation and ^

therefore offer you some immediate relief. We t

reduce your rate $20 per week starting Febru,

19t]i under the euclosed modification of agreemeni

This provides suspension of the rate clause

our agreement for an indefinite period and the ;

per week reduction in rate during such suspensi

The term of the agreement to be extended by

leugtli of time of the suspension.

I have talked this over with Perry Hilleary ^

is now in the office and he has all the facts from <

standpoint. Perry says he will return to Ketchil

ou Wednesday or Thursday of this week.

If you will sign both copies of the enclosed mr

h cation and return both to me, I will theu forwj
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them to New York for execution by an officer of

United Press and one executed copy will be re-

turned to you.

Adding Alaska clients has not reduced our cost

l^er point as we had hoped. Additional operators

have been required and a news service tailored to

Alaska needs and of the best quality have developed

with the Alaska business. We have gone over the

whole thing in detail, and have foinid no way to cut

these expenses and maintain a quality service. Ys'e

do want to meet your situation and are therefore

wijling to dig down for our share on the above rate

reduction. We are continuing the tests on picking up

the San Francisco to Honolulu news transmissions

in Alaska. Good possibilities may develop from that

and we shall keep you advised.

It has been very pleasant talking with your Perry

Hilleary who appears to be a very able young man.

Kindest personal regards.

Cordially,

FRED J. GREEN.
cc: CBM DB

MODIFICATION OF AGREEMENT

New York, February 21, 1950.

With reference to the agreement between United

Press Associations and The Alaska Fishing News

for United Press news service to The Alaska Fish-
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ing News at Ketchikan, Alaska (now known as T^

Ketchikan Daily News) it is mutually agreed that

1. The rate mentioned in CJause II thereof

suspended by mutual agreement starting Februa

19, 1950, and the rate during such suspension shj

be $52.52 per week.

2. This suspension may be terminated by eith

l)arty at any time upon thirty days notice and t

weekly rate would then return to the present figu

of $72.52 per week.

3. The term of the agreement between the parti

shall be extended by the length of time during whi

the above suspension is in effect.

UNITED PRESS ASSOCIA-
TIONS,

By JACK BISCO,

Vice-President.

THE ALASKA FISHING
NEWS,

By SID D. CHARLES.
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Blinds: FHB CBM
February 13, 1951.

Mr. Sid D. Charles,

Ketchikan Daily News,

Ketchikan, x\laska.

Dear Sid.

Your letter of January 23 asking that we cut

down our one-hour pony to 30 minutes to help you

reduce costs has been forwarded to me. Fred Green

has been transferred to Los Angeles and my superi-

ors asked me to make a study of the situation be-

cause I have had tirst-hand experience with the

Alaska service for several years.

First of al.l, if you cut your news service in half,

T feel it would be a risk to you. The world's news in

just 3,000 words would be reflected in your editions

and I'm very much afraid you soon would tind it to

be a dangerous economy. The savings in tolls would

amount to only $13.50 per week.

Secondly, the reduction would not lessen our cost

of operators and filing procedure at all, so there

would be no savings we could pass on to you. In-

creased costs have far outrun the Alaska revenue

we have added since we first started serving The

Fishing News.

Fred and I hoped last year's modification reduc-

ing your rate $20 would help see you through a

tough period. And now, as your battle goes on, I

don't want to see the News weakened by a skeleton

]iews report.
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Since my bosses referred your letter to me, I ha

some authority to make a recommendation. And tli

is my idea: how would you go for a new agre

ment altogether, with a flat rate of $50 a week f

a 10-year period? The lower rate would be a help

you and it would be offset by a longer period

service for United Press.

You helped establish United Press in Alaska ai

we all have a real desire to see our pioneer die

through to victory. You are putting up a sw(

light to give Ketchikan an independently edit<

newspaper. I've been watching that battle dov

here ever since you and Bud told me about it.

That rate is a hunidhiger, but T think UP will <

for it with the confidence I have that the Ketchikj

Daily News is going to be around for a long time

we do our part. I hope the proposal looks good

you. It is fair to both you and United Press.

I wish we could talk about this across a desk (

ill your room at the Sorrento Hotel, but I hope yc

know I'm personally anxious to see you win th,

battle up there.

Best regards,

Harrv Carlson.
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bcc: FHB FJG DDW LK CBM PAM

Seattle, AYash.

January 18, 1954.

M]s. M. J. Flood,

Ketchikan Daily News,

P. O. Box 79,

Ketchikan, Alaska.

Dear Mrs. Flood

:

Thank you for your letter of January 14 sent in

reply to my telegram of January 13. In my tele-

gram, I said I had just received word from our

Xew York office regarding your recent letter di-

rected there in which you referred to a previous

letter of November 14, the original of which was

never received in New York.

I also said I was perplexed by your reference to

cancellation since the agreement between us had re-

newed a short time ago and a new term is now in

effect. In addition there is an extension of the term

by the conditions of a modification to the principal

agreement made in February, 1950.

Clause Eighth of the agreement between us estab-

lishes machinery for the termination of that agree-

]]iont. Neither of us has ever entered a cancellation

against the agreement in conformity mth the pro-

visions established in Clause Eighth, and the agree-

ment tliTis continues in full force and effect. We
cannot, therefore, discontinue service to you.

T have taken the liberty of turning over to Martin

Heerwald, our Washington-Alaska news manager.
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your comments on Alaska news coverage. We ha

a continuing program to expand and improve o

service in every department, and your commei

will be helpful to him. Heerwald will be in Alas

himself later this week, and I have asked him to ^

in touch with you for a more detailed discussion

these points.

With respect to our rates, my records here sh(

that the increases you mentioned have been mc

than offset by reductions which have totaled neai

$50 per week during the past seven years. The lat(

reduction, amounting to $20, was made in Februai

1950, and is still in effect. It seems to me on t

basis of the information I have here that we ha

been very fair in the matter of rate reductions

the past, making these in the face of constani

mounting costs to us to produce our news repo

I'm personally prepared to discuss the matter

rates with you further if you wish.

We have always been proud to be on your iet

at Ketchikan, and I regret very much that a m
understanding has arisen Avith respect to our agr(

mcut. It's my earnest hope that this letter wi],l he

to clarify the matter and that everything w
shortly be straightened out to our mutual satisfy

tion.

AVith warmest regards aud good wishes, I am

Cordially yours,

DAVID F. BELNAP.
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WUS103 26 PD

Ketchikan, Alaska, Feb. 15, 1003P 1954.

David Belnap,

United Press Service Konio Bldg., Seattle, Wash.

Discontinue Press Service at Once am Shipping

Teletype Via Freight Until UP Can Meet Terms

and Service of Associated Press We Cannot Con-

tinue to Accept Service.

PAUL S. CHARLES,
Daily News.

240P

[Letters dated August 9, 1945: Se])tember 8, 1945,

and October 12, 1946, a portion Plaintiff's Exhibit

No. 1, are identical to .letters attached to the Com-

plaint. These letters are printed on pages 12 to 16

of this record.]

[Endorsed] : Filed August 21, 1954.

Received in evidence April 13, 1955.

PLAINTIFF'S EXHIBIT No. 2

Agreement

[This portion of Plaintiff's Exhibit No. 2 is

identical to Exhibit A of the Complaint. This ex-

hibit is printed on i)ages 6 to 11 of the record.]
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Alaska Fishing News

August 28, 1945.

Edwin Moss Williams,

United Press Associations,

News Building,

New York City, N. Y.

Dear Sir:

In reply to yours of August 9. How much won

an operator cost in case of a teletype being i

stalled? Since Ave were the hrst to petition your coi

pany for a teletype for a combination rate wi

the local radio station, and you a,llowed Associate

Press to "jump the gun" on you, it seems we a

to be penalized for our enterprise. However, that

"water over the wheel." But we would be less th;

human if we did not remind you of our efforts

the past few years to get you to hold and ex])ai

your service in Alaska.

Frankly, we question whether the extra expen

for even a six months' trial and the possible addi

cost of an operator would be justified. After spen

ing a large sum for our own building and modei

machinery, the weakest link in our ambition to ha""

the leading paper will be, it seems, competition :

press service.

Anyway, let ns Imow the expense of an operato

Also Jet us know what charge you will make f(

giving ns the ]U'osent service daily, instead of tlirc
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times a week, with a follow up by airmail as you are

doing now, from Seattle.

Thank you for your prompt reply to this inquiry.

Yours very truly,

THE ALASKA FISHING
NEWS,

/s/ SID D. CHARLES,
Editor.

Ketchikan, Alaska, Fishing News

Effective January 6th, 1946, total basic rate in-

creased by $1.15 per week account operators' in-

crease. This to be applied against One hour 6 Day
Printer service.

Eifective December 29th, 1946, total basic rate in-

creased by $3.09 per week account operators' in-

crease. This to be applied against One hour 6 Day

Printer sendee.

Effective January 9th, 1949, total basic rate in-

creased by $3.09 per week account operators' in-

crease. This to be applied against One hour 6 Day

Printer.

Effective January 9th, 1949, total basic rate in-

creased by $2.06 i)er week account operators' in-

crease. This to be applied against One hour 6 Day

Printer.
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Modification of Agreement

New York, February 21, 1950.

With reference to the agreement between Unite

Press Associations and The Alaska Fishing Ne^?

for United Press news service to The Alaska Fis]

ing News at Ketchikan, Alaska (now known -,

The Ketchikan Daily News) it is mutually agree

that:

1. The rate mentioued in Clause II thereof

suspended by mutual agreement starting Februai

19, 1950, and the rate during such suspension sha

be $52.52 per week.

2. This suspension may be terminated by eith(

party at any time upon thirty days notice and tl

weekly rate would then return to the present figui

of $72.52 per week.

3. The term of the agreement between the partii

shall be extended by the length of time during whic

the above suspension is in effect.

[Seal] UNITED PRESS ASSOCIA-
TIONS,

By /s/ JACK BISCO,
Vice President.

THE ALASKA FISHING
NEWS,

By /s/ SID D. CHARLES.

Received in evidence Ai)ril 13, 1955.
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Ketchikan, Alaska, Fishing- News

Extraordinary Cost Assessment—Effective January

7, 1951, $4.75 per week.

Effective May 5, 1953, total basic increased by

$4.18 per week account Labor Increase. This to be

applied against One hour 6 Day Printer service.

[Letters dated August 9, 1945 ; September 8, 1945,

and October 12, 1946, a portion of this PJaintiff's

Exhibit No. 2, are identical to letters attached to

the Complaint. These letters are printed on pages

12 to 15 of this reco]'d. Letters dated September

4, 1945, March 21, 1946, April 8, 1946, April 11,

1946, and October 9, 1946, a portion of this Plain-

tiff's Exhibit No. 2, are identical to letters appearing

in Plaintiff's Exhibit No. 1. These letters are

printed on pages 222 to 229 of this record.]

Received in evidence April 13, 1955.

PLAINTIFF'S EXHIBIT No. 3

The Ketchikan Daily News

February 10, 1950.

Mr. Fred J. Green,

L^nited Press Associations,

Seattle Bureau,

100 Fourth Ave.,

Seattle 9, AVash.

Dear Mr. Green:

We are enclosing the two signed copies of the

Modification Agreement as requested in your letter

of Februarv 6th.
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Mr. Hilleary has not returned, from Seattle ye

hence we have not heard of his visit with you, bi

we would like to take this opportunity to thank yo

for your cooperation in the matter.

We keep hoping that "tomorrow the axe will fall

on our opposition down the street but in the meai

time such reinforcements as j^ours keeps the wo"

from our door.

Sincerely yours,

/s/ SID D. CHARLES.

Received in evidence April 13, 1955.

PLAINTIFF'S EXHIBIT No. 5

April 15, 1936.

Mr. Sid D. Charles,

(Airmail)

Ketchikan Fishing News,

Ketchikan, Alaska.

Dear Mr. Charles

:

Pete Miner of our New York office sent me a cop

of your April 8 letter, in which you remarked thci

your competitor at Ketchikan divides his cost wit

other stations, and in which you regretted that w
had been unable to make a deal with Ed Kraft fo

the Ketchikan station.

We certainly did our darndest to work out some

thing with Kraft that would also benefit you, bu
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the fact is that he is not sharing costs with your

competitor, and the deal he wanted would not have

shared UP costs either. In view of this, we thought

it best to leave him alone.

What Kraft is using is not the full teletype that

goes to the newspaper, or any part of it. Instead, he

is taking 30 minutes of teletype a day at an hour that

is not of use to a newspa])er, and su])plementing it

by airmail drops from Seattle. He does not use any

of the newspaper teletype copy and did not want to

make any deal for using same, despite the fact it

would be of value to him.

I had not heard that Caj) Lathrop is conteiuplat-

ing a newspaper at Anchorage. For your confidential

information, another Anchorage pai-ty wanted to

start a paper there, but found himself absolutely

stymied on getting newsprint, and was forced to

check the idea unti'^1 new^sprint becomes available.

Best regards,

/s/ DAN,

DAN BOWERMAN.

cc: Harry Carlson,

United Press,

Seattle, Wash.
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February 5, 1949.

Mr. Sid D. Charles,

Publisher,

The Ketchikan Daily News,

Ketchikan, Alaska.

Dear Sid:

Carl Molander has sent me your letter of Janua:

29, with instructions to immediately rectify tl

editorial shortcomings you outlined.

Concerning the operators' assessment, I probab

wish it was possible to get the transmissions c

ordinated even more than you do. The more hm
ness we add in Alaska, the more money we seem

lose, because every client wants his copy at a diffe

ent time of day, and instead of being able to send

every one at once and reduce the teletype operatoi

cost, we have to keep hiring more teletype operatoi

And, while we probably could work out a mutual 1

agreeable filing time for the Ketchikan News ai

the Anchorage News, the ACS runs those as tv

sepai'ate circuits so that the files cannot be combine

Editorially, my impression was that we were mil

ahead of the AP as a general rule, and I'm gli

to have it pointed out that there are defects in tl

cov(^rage.

A^> are goiug to work to remed}^ these at one

and you'll be heariug direct from Harry Carlson ;

Seattle thereon.

Best ])(M'soual regards,

DAN BOWERMAN.



vs. Sidney Bean Charles, et al., etc. 241

The Ketchikan Daily News

December 21, 1949.

United Press Association,

General Offices,

News Bnilding, New York City.

Attention: Carl B. Molander.

Gentlemen

:

Your teletype and press service is costing us just

twice the amount the Chronicle, the opposition paper

here, pays to Associated Press. They also get twice

the wordage, one hour in the morning and one hour

in the afternoon. We get one hour daily, from 11 :00

a.m. to 12 :00 noon.

In a letter dated September 4, 1945, your Mr.

Dan Bowerman said: "As we added other clients in

Alaska, of course, we would prorate the operator

cost among them, so that the cost would decrease to

you."

On the contrary, you have added other patrous

and our costs have kept increasing.

On October 9, 1946, Mr. Bowerman said, on ad-

vice from New York

:

"That the United Press share of the operator ex-

pense with you, on an o])en basis for an indefinite

period of time, while we continue our efforts to line

up added clients to share the expense. We simply

would reduce your billing by $25 per week and

absorb the costs oui'selves. Then if we succeeded iu
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adding one more c;lient we would bill the $25 ope

ating expense to him. If we added more than on

the total expense would be split three or more waj

bringing your figure down l^elow^ $25.

Since that letter was written you have added tl

Anchorage News, besides, we understand, some rad

stations. We are told that the latest radio statio

KALA, at Sitka, channeled with the same news ai

at the same hours as our news, has been given a r

duced conbination rate. If that is true, wl

shouldn't we receive the same benefit'?

We are perfectly willing to change our hour

get on the same channel with Anchorage News

order to cut costs.

Frankly, we must cut costs. It just isn't in tl

cards to pay twice as much for half the news whi(

our opponent gets here through the Associate

Press. Unless our rates can be adjusted cooper

tively and in combination with other UP patrons

Alaska, we shalj have to make some other arrang

ment.

Yours very truly,

SID D. CHARLES.

Harry—Original sent to New York office.

/s/ SID.

Keceived iu evidence Aju'il 18, 1955.
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PLAINTIFF'S EXHIBIT No. 9

The Ketchikan

Daily Alaska Fishing News

October 14, 1946.

United Press Associations,

Star Building,

Seattle, Washington.

Gentlemen

:

Fellows, liere's a bear story we printed which

might be worth a re-hash. It's not many places

where one bear furnishes a meal of apple pies, steak,

and a fine robe for a cabin floor.

Some time ago I probably pulled a boner in ask-

ing you not to repeat any news from Juneau, as T

understood your correspondent there would send

me a carbon copy direct without need of clearing

through the Seattle office. We haven't received a

thing from Juneau for a long time, so perhaps we'd

better depend upon your office for whatever comes

in from any Alaskan town.

Another thing, can't 3^ou give me more shorts

instead of too many long press dispatches? Of

course, in case of really big news, I want full cov-

erage.

On the whole, your service is excellent, and I am
getting splendid co-operation from the Signal Corps,

but eveiy once in a while the opposition seems to

get the edge on a story with an Alaskan slant.
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"We have left only one box of roll paper for th

printer, so please send us a supply at your earl

convenience.

Yours very truly,

THE DAILY ALASKA
FISHING NEWS,

/s/ SID D. CHARLES,
Editor.

The Ketchikan

Daily Alaska Fishing News

November 22, 1946.

Harry Carlson,

United Press Association,

Seattle Bureau,

Seattle, Washington.

Dear Harry:

I know how difficult it is to lay down any hai'i

and fast rules for service. Even though I get peeve(

at times and "blow my top," your staff is doing

fine job, and are always co-operative. As you wi]

notice in the previous letter I sent you, copies whicl

I am enclosing, I stated there was very little interes

here for hockey, although I know there is a larg

national interest.

The main sports of interest here in season ar^

baseball, football, basketball and leading ring con
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tests. Nearly all the school kids play basketball.

There is interest in bowling and an occasional out-

standing score might be all right.

On Mondays I have been picking up basketball

scores from the Sunday P.I. when it arrives. Now,

Harry, it is a hell of a job to try and give explicit

instructions on any of these sports. I do not wish

to sacrifice live news at any time, especially news

with an Alaskan slant, for sports. At best we can

hope only in having a skeleton report of sports and

it takes some nice judgment to know which ones to

feature. Other than for some outstanding game,

about the best we can hope for, is to get score re-

sults for the major games.

Your new service with more shorts is fine.

Thanks again for your interest and pass along to

members of your staff my appreciation. When I

"blow my top," tell them the old geezer, with more

than 40 years newspaper experience in Alaska, has

''missed too many boats."

Give Bob Seal my regards if you see him.

Yours, as ever.

/s/ SID D. CHARLES.

Incl : cc Itr. May 7.

cc Itr. April 16.

SC/mid
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The Ketchikan

Daily Alaska Fishing News

17 March, 1947.

ITnited Press Association,

Seattle Bureau,

Seattle, Washinc^on.

Attention: Harry Carlson.

Dear Harry

:

We have only four rolls of teletype left. We ^^

the single rolls. Ordinarily a roll lasts about o

month. What we have on hand will carry us thr

or possibly four months, so thought we better q

in an order in time. The teletype is working fir

and the fellow from the Signal Corps takes ve

good care of it.

Want to congratulate you boys on the way t

stuff is coming in. Like very much your handling

congress, and am getting a better Alaskan covera^

Keep in mind sending as many short articles

possible, with, of course, always good coverage f

leading stories. Our circulation is continuing to pi

up without solicitation. Now that paper is promise

we intcTid to put on a drive.

Regards to all,

/s/ SID D. CHARLES,

DAILY ALASKA FISHING
NEWS.



vs. Sidney Dean CliarUs, et al., etc. 253

The Ketchikan

Daily Alaska Fishing News

21 April, 1947.

United Press Association,

Seattle Bureau,

Seattle, Washins^toTi.

Dear Harry:

Today, Saturday, received from New York sample

weekly mat service for $1.85 weekly plus 30 cents

airmail. Frankly, Harry, it does not fill our par-

ticular needs, so you can order it cancelled. We will

pay for what is sent meantime. Am givino- you an

extra copy for your New York office.

What we most need are pictures of Alaska, North-

west and Pacific Coast scenes. The reason I aui

writing you directly is because of yoTir syiiipathetic

understaudins; of our setup, and to know if you

have any suggestion. Am wondering if thor(^ is a

possibility of getting your organization there to scud

us mats of outstanding events from the Seattle Star

or other Seattle sources and making the necessary

charge. For instance, your UP dispatch told about

pictures being taken of Ed Kerr, Grand President

of the Alaska Pioneers, and those mats would have

come in fine for our purposes.

This copy also will answer the letter sent us by

Dan Bowerman from the San Francisco office, dated

April 14. Your aiimail service of UP dispatches

from Seattle and the Red Letter service are sri'entlv
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appreciated. Again I want to thank your office p;

ticularly for such fine co-operation.

Yours truly,

/s/ SID D. CHARLES,

DAILY ALASKA FISHING
NEWS.

The Ketchikan

Daily Alaska Fishing News

September 27, 1947

Hariy Carlson,

United Press,

Seattle, Wash.

Dear Harry:

That Jack Ryan's cohunn, "Seattle Calling,"

making a hit with Bud, Bob, myself and the stf

Also have received outside favorable comments. Y
know, while we won't admit it. Southeast Alas

especially, is a sort of suburb of Seattle, and, the

fore, Seattle gossip interests a large number.

Suppose you've read about th(^ $o(),000 libel s'

filed against the Opposition. The joke of it is t1

the editor will hardly dare to divulge the high soui

of where he secured his information.

Let me assur(> you that we appreciate the effo

you and the local W staff in S(>attle are doing i
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coverage. Bob Coleman, one of our linotype oper-

ators, is planning on buying from us enough of our

spare machineiy to start a paper in the co-op colony

at Haines. If deal goes through will let you know
and you might arrange with him for ser\dce. You
can write him, anyway, if you care to. De Armond
said Clark of Juneau was in and is prepaiing to

leave Juneau, but already has informed you so you

can arrange for Juneau coverage.

Yours in haste as usual,

SID D. CHARLES.

UP V Uwk 3 30 Paid Dl

Ketchikan, Alaska, Dec. 24, 1947, 9 a.m.

Harry S. Carlson,

United Press, Seattle.

No Paper Christmas Day. Merry Christmas and

Happy New Years to Yourself and Charming Wife

and Convey Same to Your Efficient Staif. Remem-

ber Latchstring Is on Outside for You All.

SID AND BUD CHARLES.
24/1702Z

Pis Ack

OK UP
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October 8, 1947

Mr. Sid D. Charles,

Daily Alaska Fishing News,

Ketchikan, Alaska.

Dear Sid:

Our New York office has asked me to find out 1

actual street address of the Fishing News in Ketc

kan. We need it for insurance purposes on the te

type machine and a post office box number will i

suffice.

Can you sujiply me your street address, sir?

We liave just moved our bureau headquarters a

I'm snowed under with readjustments and reorga:

zation, which includes the addition of several m
to the staff' and general expansion of our Seat

bureau. Will tell you about it sometime when

have more time. I hope, however, that in the g(

eral confusion of moving you have not suffered ^

our file to you.

Best regards,

HARRY CARLSON.
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The Ketchikan

Daily Alaska Fishing News

Oct. 15, 1947.

Dear Harry:

Street number of the Daily News is 501 Dock
Street.

Note what you say about moving and would be

glad to know details later. The only thing I notice

about the file is lack of receiving briefed stock

news. That is a feature I would like to keep up.

Quite a few are now depending on the stock news

we receive.

Bob and Bud both send their best regards.

Yours truly.

/s/ SID D. CHARLES.

Tell Jack Ryan we think he is doing a swell job

on "Seattle Calling." The Colman Building where

most of the Alaska Salmon cannery people have

their offices, and a lot of other firms connected with

Alaska, might be a good news source for him.

BOB DeARMOND.
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'The Ketchikan Daily News

January 26, 1948,

Harry Carlson,

United Press,

Seattle, Washington.

Dear Harry

:

I want you to pass along the enclosed to IV

Bail lie and tell him from me in all my fifty yes

of active newspaper work I have never seen su

an effort to threw up a smoke-screen or make

mountain out of a mole-hill as the Governor Grue

ing-Sondberg crowd to try and discredit a roporl

—in other words, John Ryan.

We thought in answering the Governor's coi

plaint about the way this paper, The Daily Ne^

handled the Legislature, we had given Mr. Bail

a hint of the one-sided and prejudiced manner

which the Governor's crowd operates. The prese

incident transcends all former efforts.

The "crime" of the News is that it insists

being an independent paper, and not a mere tc

or stoogie the same as our Opposition in this cil

I w^on't even admit that Mr. Ryan pulled a bone

He had good reason for believing his statement w
based on facts. The only loophole they could fi]

is that he, himself, did not attend the meeting. ^

Baillie must have been a repoi'ter at one time li

myself and I would like to ask if he, myself or a

other good re])orter always have met every ocr-asi
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without any slipup. My training Avas that only in

case of personal prejudice or malicious intent, or

refusal to correct any proven eiTors, was there

ground for criticism.

Ryan has been a thorne in the side of the Opposi-

tion ever since he started his newsy column because

of its readers' appeal in this section. The present

correspondence shows to what extent the Governor's

crowd will go to try and discredit any one who

"won't play ball" with it. Tf I were Ryan's chief

I would stand behind him until hell freezes over.

Xow, Harry, I want Mr. Baillie to know the splen-

did co-operation we are getting from your staff. We
are doing all we can to reciprocate. We talked today

to Bill Wagner of the Alaska Broadcasting Com-

pany and he was sympathetic to getting a hookup

with the UP if the UP can get a better coverage

in Alaska in the future. We are not trying to tell

Mr. Baillie how to run his business but we don't

like to see anyone discredited by a "smear cam-

paign'' under the clever guise of "keeping the press

clean."

Yours as ever,

/s/ SID D. CHARLES.
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The Ketchikan Daily News

Feb. 23, 1948.

Dear Harry:

We have on hand now just two rolls of teletyp

paper. One roll lasts about a month. It is singl

rolls. Am enclosing example.

Hariy, your staff is doing an excellent job, bu

would appreciate more "shorts" w^henever possibh

The Congress review each time is excellent an(

handled with skill. The Seattle column also is spe

cially good. In any leading story, of course, we wan

details but in the "mill of run stuff" would ap

preciate more shorts as we are trying to make ,

"newsy looking" front page and don't like to brea]

over too many stories.

We are arranging to go to eight pages in Ma ret

Bob and Bud send their best regards.

Yours truly,

/s/ SID D. CHARLES.

The Ketchikan Daily Ncavs

March 14, 1948.

Dear Hariy:

Meant to answer yours of March 2 sooner, bu

you know how it is with us newspaper guys ii

writing letters. Your letters to Jesse Hogue go

results from Roger Johnson and Rosemarie. Ir

m
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fact, I had about decided that the United Press was

indifferent to our demands, figuring we were too

"small fry" to bother about. So it was indeed re-

freshing to leani that this was not so.

For your own information we were all ready to

sign papers for taking over opposition with promise

of Baker to sign but the entire political gang he is

tied up with came here for the Democratic conven-

tion and he changed his mind, and secured enough

money to make good an lOU sum he had borrowed

from his firm. We had talked over press service and

figured on keeping for a time both UP and AS and

if later one was dropped it would be the AS. As it

\ is now we shall have to slug it out. When our ])res-

ent 6-page rolls are used up we will begin an 8-page

in April and have ordered some additional feature.

Bud and Bob both send their regards, especially to

Mrs. Carlson.

Yours,

/s/ SID D. CHARLES.

The Ketchikan Daily News

April 16, 1949.

Harry Carlson,

Seattle, Washington.

Dear Harry:

Meant to answer yours of April 7 sooner. I admit

the Washington, D. C, service has improved.
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But the breaks seem to be against us in an occe

sional big story. Take the earthquake, for instanc(

Tlie coverage was fine but for the important pai

that no deaths were listed in the first coverag(

People kept calling us on the phone and I ar

swered, fortunately from our account there wei

no deaths, when, lo, the opposition came out tli?

seven deaths were reported.

Now, here's the score: The Chronicle receives it

AP news from 7:00 to 7:30 and 8:00 to 9:00 a.m

and 1:00 to 1:30 p.m. The KTKN radio takes

separate AP report also listed the possible deaths

As ,you know our time is from 11:00 to 12:0

a.m. I noticed the UP repoi-t to the Anchorag

Times on the same day gave two deaths. A brie

added bulletin after 1 :30 p.m.. Chronicle Tim(

would have saA^ed the day for us.

I don't know the full modus operandi of th

Signal Corps. T am told that we cannot receive am
thing during the hours they are sending to the A]

or KTKN. But would it not be ]:>ossible to shoot ,

special wire in case of an emergency ? Anyway, evei

after 1 :30 p.m., latest Chronicle time, a bulletii

still would have saved us.

Now, regarding oui' deadline:

As a usual thing, we try and get the last forn

locked up at 3:00 p.m. Sometimes, under favorabl

conditions, we get going at 2:30 and sometimes

because of delavs, it is 3:30.
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In case of a tip that an Important late file was
coming, Ave could hold our forms. However, unless

it was very important, or supplementary to a story

we already had received, it w^ould be best to hold it

for next day's filing.

As you know, Hany, it is damned hard to lay

down any hard and fast rules. We are cutting into

the circulation of the Opposition. Its biggest assets

seem to be the AP and Drew Pearson's column.

,j
Bud and DeArmond and myself are fully ap-

preciative of your fine co-operation. We fully real-

ize the difficulties you are up against. T recall that

I in early days the UP made a special effort to give

'' increased or rather special coverage of surrounding

districts of its clients. But since it has become an

international organization, it goes on the same

theory as the AP, that is, sf)ecial correspondents

should be hired to get other than mill of the run

news. I am surprised that you have been able to ^^e\

as much as you have for us. Naturally we seem a

"small potato'' in the over-all coverage of the FP.
But the fact remains we initiated the UP entrance

into Alaska, and it is a field well wiu'th getting

special attention from your national headquarters.

Whenever possible, without too much sacrifice of

vital parts of lead stories, we would appreciate more

"shorts."

By the way, your follow up on the Quake story

has been excellent; also like your "human interest"

stories such as the "Weeping Statue," etc.
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Important—Be sure and order teletype roll

Have one left good for about a month. This is tl

third notice. It is single roll ; am enclosing a samp]

Bud says to remind you that the Big Fish Deri

has opened and you might come north and snag

prize salmon. Anywa3% he says send the Mrs. nor

for a vacation and "he'll take care of her." We
see that he will have plenty of competition. Anywa

give Mrs. Carlson our regards.

Yours,

/s/ SID D. CHARLES.

P.S. (Confidential) : We are looking around f<

a good reporter. Bob DeArmond is leaving us

about a month for an operation, and he expects

be gone at least nine months. Should we be able

get a good all-around newspaper man who will a

tend to business, we can reasonably assure him

permanent job.

/s/ S.D.C.

[A letter, dated April 8, 1946, is identical to tl

letter set out in full in Plaintiff's Ex. No. 1. S(

page 225 of this record.]

Received in evidence April 14, 1955.
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DEFENDANTS' EXHIBIT a

The Ketchikan Daily News
Post Office Box 79

Ketchikan, Alaska

November 14, 1953.

United Press Association,

News Building,

New York City, N. Y.

Gentlemen

:

This letter will authorize you to cancel our news

service with the United Press Association as of

January 15, 1954.

We have long contemplated a change, feeling that

we could not continue to pay higher and higher

rates for the same amount of news. When we began

service with you in 1945 the rate per week was

$38.17—it is now $61.45. I am well aware of the

rising costs, but the point is, we are not in the

position to afford it. Over the years we have had a

good deal of correspondence with you on the differ-

ent rate changes. During a visit to Seattle, I stopped

at your Seattle Bureau with the thought in mind

to make arrangements for cancellation and was in-

fonued by your Mr. Beauchamp that perhaps some-

thing could be arranged and not to be hasty in mak-

ing other arrangements. That was in July of this

year. I have not heard from either your Seattle

office or vour own office since then.
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Mr. Charles has been somewhat unhappy with thi

news coverage we get on Alaska in the past and. W(

have been scooped a good many times by our op

position.

We thank you for your past courtesies and hop(

that this cancellation will not prove troublesome fo:

either of us.

Sincerely yours,

M. J. FLOOD.

Received in evidence April 13, 1955.

[Title of District Court and Cause.]

CLERK'S CERTIFICATE

United States of America,

Territory of Alaska,

First Division—ss.

I, J. W. Leivers, Clerk of the United States Dis

trict Court for the District of Alaska, First Divisioi

thereof, do hereby certify that the hereto-attache(

pleadings are the original pleadings and Orders o

the Court filed in the above-entitled cause and ar^

the ones designated by the Appellant hereto to con

stitute the record on appeal herein.

In Witness AVhereof , I have hereunto set my han(

and caused the seal of the above-entitled court to b

affixed at Juneau, Alaska, this 23rd day of Augusi

1955.

[Seal] /s/ J. W. LEIVERS,
Clerk of District Court.
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[Endorsed] : No. 14863. United States Court of

Api^eals for the Ninth Circuit. United Press As-

sociations, a Corporation, Appellant, vs. Sidney

Dean Charles, Paul S. Charles and Patricia Charles

and the Pioneer Printing Company, a Corporation,

Appellees. Transcript of Record. Appeal from the

District Court for the District of Alaska, Division

Number One.

Filed August 25, 1955.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14863

UNITED PRESS ASSOCIATIONS, a Corpora

tion,

Appellant,

vs.

SIDNEY DEAN CHARLES, PAUL ^

CHARLES, PATRICIA CHARLES, and i\

PIONEER PRINTING COMPANY, a Coi

poration,

Appellees.

APPELLANT'S STATEMENT OF POINTS

In the United States Court of Appeals for tli

Ninth Circuit, appellant proposes to rely upou tli

following points as error:

1. The court eiTed in making its order of Apr

12, 1955, in which it was ordered that this case t

tried by a jury, and it erred in permitting this cap

to be tried by a Jury and not by the court.

2. With reference to Instruction No. 4 of th

court's instructions to the jury

a. The court erred in instructing the jury ths

the term of the contract, the subject of this actioi

would expire on SexDtember 27, 1957, rather thai

as ay)pellant maintained, on September 27, 1962.

b. The court erred in giving to the jury thn

])ortion of Instruction No. 4 which reads as fol

lows:
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''In determining the amount of damages, if

you find that plaintiff is entitled thereto, you

may consider * * * the probability of change

during the period referred to in the rates, the

cost of doing business, and the margin of profit

as well as the probability or improbability that

the defendants would remain in business."

3. The court erred

a. In entering its judgment of April 22, 1955,

ordering that appellant take nothing by its com-

plaint
;

b. In failing and refusing to ignore the jury's

verdict herein and to make its own independent

findings of fact and conclusions of law; and

c. In failing and refusing to enter judgment for

appellant for adequate and substantial damages, as

established by the evidence, and for a])pellant's costs

and attorneys' fees.

4. The court erred in entering its minute order

of May 20, 1955, denying appellant's motion under

Rule 59, Federal Rules of Civil Procedure, to vacate

judgment or for a new trial.

Dated: August 22, 1955.

/s/ JOHN H. DIMOND,
Attorney for Appellant.

Receipt of copy acknowledged.

[Endorsed] : Filed August 25, 1955.




